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The Federal Maritime Commission proposes to add new
regulations establishing licensing and financial
responsibility requirements for ocean transportation
intermediaries in accordance with the Shipping Act of
1984, as modified by Public Law 105-258 (The Ocean
Shipping Reform Act of 1998) and § 424 of Public Law 105-
383 (The Coast Guard Authorization Act of 1998).
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Thomas Panebianco, General Counsel
Federal Maritime Commission
800 North Capitol St., N.W.
Washington, D.C. 20573-0001
(202) 523-5740
SUPPLEMENTARY INFORMATION:

The Ocean Shipping Reform Act of 1998 (“OSRA”), Public Law
105-258, 112 Stat. 1902, amends the Shipping Act of 1984 (“1984
Act”), 46 U.S.C. app. § 1701 et seg., in several respects relating
to ocean freight forwarders and non-vessel-operating common
carriers (“NVOCCs”). The Federal Maritime Commission (“FMC” or
“Commission”) proposes new regulations, at 46 CFR part 515, to
implement changes effectuated by OSRA. In addition, the proposal
seeks to remove existing parts 510 and 583. Finally, under the

Commission’s restructuring of its rules, the new part 515 will be
included in subchapter B of chapter IV, 46 CFR.
LICENSING REQUIREMENTS

OSRA applies the requirements of section 19 of the 1984 Act to
all “ocean transportation intermediaries” (“OTIs”) in the United
States. An OTI means an ocean freight forwarder or an NVOCC as
those terms are defined by the 1984 Act. OSRA requires that all
OTIs in the United States be licensed by the Commission.

Proposed § 515.3 seeks to license those OTIs who are
performing in the United States the services, or holding out to
perform the services, associated with the transportation of cargo

to or from the United States. The Commission has ruled that a
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freight forwarder must perform “traditional value added services”
as defined in §§ 515.2(i) and (n) (1) to be considered a freight

forwarder. See In Re: The Impact of Modern Technoloagy on the

Customs and Practices of the Freight Forwarding Industrv - Petition

u king: Order Denvinag Petition for Rulemakinag or
Declaratorv QOrder, 28 S.R.R. 418, 425 (1998). In addition, in

determining whether a person is acting as a common carrier, and
thus as an NVOCC, as defined by section 3(6) of the 1984 Act, the
Commission has consistently held that no single factor determines
a common carrier’s status, but an essential characteristic to be
evaluated is “whether he holds himself out to carry goods from
whomever offered to the extent of his ability to carry.”
Activities, Filing Practices and Carrier Status of Containerships,
Inc., 9 F.M.C. 56, 62 (1965).

The legislative history of OSRA directs the Commission to
determine “when foreign-based entities conducting business in the
United States are to be considered persons in the United States”
for purposes of the licensing requirements of section 19 of the
1984 Act. S. Rep. No. 105-61, 105th Cong., 1lst Sess., at 31
(1997) (“Report”). Moreover, the Commission is directed to consider
that certain foreign-based OTIs would not be licensed when
establishing financial responsibility requirements for OTIs. Id.
Thus, the language clearly contemplates that certain foreign-based

OTIs engaged in the transportation of cargo to or from the United
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States would not be licensed but would instead be required to
establish a higher amount of financial responsibility than those
OTIs who are “in the United States” for purposes of the 1984 Act.

One approach which the Commission considered and rejected
would have provided: "“For purposes of this part, a person is
considered to Dbe ‘in the United States’ if such person 1is
incorporated in the United States or maintains a physical presence
in the United States through another person, including a
subsidiary, affiliate, agent or office whether such subsidiary,
affiliate, agent or office 1is incorporated or unincorporated.
Indicia of physical presence in the United States include, but are
not limited to, whether the person holds a taxpayer identification
number, or a state or local business license, or maintains a
mailing address in the United States. For purposes of this part,
the term ‘agent’ does not include an agent for service of process
designated in accordance with §515.24.”

This definition would have required any foreign-based OTI
providing OTI services to or from the United States through an
agent who is physically present in the United States, regardless of
the amount of service that agent is providing to the foreign-based
OTI, to be licensed. Under this option, the Commission believes it
would have been imposing licensing requirements to a greater degree
than envisioned by OSRA (although the foreign-based OTIs who would

have been licensed by the Commission under this definition would
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not have been required to obtain financial responsibility in the
higher amount required wunder § 515.21(a) (4)). Because this
approach would have given minimal significance to the “in the
United States” limitation, it is not being proposed as a feasible
option.

Rather, the proposed rule offers for comment two alternative
definitions of “in the United States” for purposes of the licensing
requirements of this part. The Commission recognizes that the first
proposed definition is relatively broad, and the second relatively
narrow. The Commission specifically requests comment on these
proposed definitions, suggestions for modifications, or additional
approaches which commenters may wish to offer.

Proposed definition number one provides: “For purposes of this
part, a person is considered to be ‘in the United States’ if such
person is resident in or incorporated or established under the laws
of the United States. Only persons licensed under this part may
furnish or contract to furnish ocean transportation intermediary
services in the United States on behalf of an unlicensed ocean
transportation intermediary.”

This definition would require all unlicensed foreign-based
OTIs who use an agent in the United States to provide OTI services
to or from the United States to use only licensed OTIs as their
agents. Therefore, an agent used by the unlicensed foreign-based

OTI would have to be providing OTI services 1n its own right and
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obtain its own OTI license and financial responsibility. This
would not, however, be a substitute for the unlicensed foreign-
based OTI’s financial responsibility. All unlicensed foreign-based
OTIs would need to obtain financial responsibility as required
under proposed § 515.21(a) (4).

The Commission recognizes that currently, many unlicensed
foreign-based OTIs use agents in the United States who provide only
minimal service, such as processing bills of lading. Providing
this level of service alone may not rise to the level of operating
as an OTI. Therefore, under this option, these agents would need
to obtain an OTI license or would be precluded from providing such
services on behalf of foreign-based OTIs.

The second proposed definition of “in the United States”
provides: “For purposes of this part, a person is considered to be
‘in the United States’ if such person is incorporated in, resident
in, or established under the laws of the United States, or
otherwise maintains a physical presence in the United States. Such
indicia of physical presence may include, but are not limited to,
whether the person holds a taxpayer identification number, a state
or local business license, or maintains a mailing address in the
United States.”

This second option would license only those entities who are
freight forwarders or NVOCCs under proposed § 515.2(n). It does

not contemplate licensing those entities in the United States who
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are acting solely as agents for unlicensed foreign-based OTIs who
provide OTI services to or from the United States. For example,
entities that simply process bills of lading for an unlicensed
foreign-based OTI would not be required to be licensed. In those
instances where an unlicensed foreign-based OTI uses the limited
services of such an agent, the unlicensed foreign-based OTI would
be required to furnish the financial responsibility under proposed
§ 515.21(a) (4). Similarly, when a licensed OTI performs fewer
services than would qualify it as an OTI under § 515.2(n) for an
unlicensed foreign-based OTI, then the unlicensed foreign-based OTI
would furnish the financial responsibility required under proposed
§ 515.21(a) (4).

In order to better assess the impact of the proposed,
definition, the Commission is particularly interested in receiving
comment regarding entities who are operating as agents in the
United States and the range of services they provide, specifically
whether they are performing minimal services, such as processing
bills of lading, or whether they are engaged in a full spectrum of
OTI services, such as booking vessel space, preparing
documentation, and soliciting cargo.

The Commission is required to issue a license to any person
that it determines is qualified by experience and character to act
as an OTI, including all entities in the United States formerly

known as NVOCCs. The licensing requirements in 46 CFR part 510

[



- a -
mandate that freight forwarders possess a minimum three years of
experience in freight forwarder duties in the United States, plus
the necessary character to render freight forwarder services.
NVOCCs are currently not required to be licensed. The proposed
rule applies those licensing requirements from part 510 to proposed
part 515. As a result, all OTIs must possess three years of
experience providing OTI duties to be eligible for a license. To
effectuate this change, the Commission offers the following
guidance: all freight forwarders who have a valid license and proof
of financial responsibility in effect on May 1, 1999, will continue
to be licensed while the Commission issues those freight forwarders
new licenses as OTIs, provided that they increase their financial
responsibility as required by proposed subpart C by May 1, 1999.

NVOCCs must submit an application for a license and provide
proof of their increased financial responsibility as required by
proposed subpart C by April 30, 1999. Provided that such
applicants have a valid tariff and ©proof of financial
responsibility in effect on May 1, 1999, these NVOCCs will be
provisionally licensed while the Commission reviews their
applications to determine if they meet the character and experience
requirements.

Because the new rules require that all OTIs possess three
years of experience in order to qualify for a license, and because

some existing NVOCCs may have less than the requisite three years,
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the Commission has determined that any NVOCC with a tariff and
evidence of its financial responsibility in effect as of the date

of publication of the proposed part 515 in the Federal Redgister

will be permitted to continue operating as an NVOCC without the
necessary experience. However, a person operating under this
arrangement may not act as a qualifying individual for another
ocean transportation intermediary until he or she has obtained the
necessary three years of experience 1in ocean transportation
intermediary services in the United States.

EXEMPTION FROM LICENSING REQUIREMENT

The Commission 1is proposing to exempt from its licensing
requirements any person which exclusively transports used household
goods and personal effects for the account of the Department of
Defense (“DOD”) or under the International Household Goods Program
administered by the General Services Administration (“GSA”). These
persons are currently exempt from the Commission’s NVOCC financial
responsibility requirements of 46 CFR part 583 and that exemption
is being carried over into the proposed subpart C of part 515.
These carriers are exempt from the Commission’s tariff and
financial responsibility requirements because they are subject to
GSA requirements that they post a bond and file their rates with
GSA. In addition, DOD requires that participants in its Personal
Property Program be licensed by that agency. These same reasons

would appear to permit the Commission to exempt these entities from
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the licensing requirements of proposed part 515.
FIN I SPONSIBILITY REOUIREMENTS

All OTIs will be required to establish their financial
responsibility before performing any intermediary services in the
United States. Proposed subpart C of part 515 addresses issues
arising under this section. First, the bond, surety or other
insurance obtained pursuant to this requirement shall be available
to pay for damages suffered by ocean common carriers, shippers, and
others, arising from the transportation-related activities of the
covered OTI. Report at 31. As instructed by the Report, the
Commission has defined transportation-related activities at
proposed § 515.2(v) to include all of the freight forwarding
activities enumerated in proposed § 515.2(i), as well as other
specified activities. The Report specifically indicates that the
bonds, or other instruments of financial responsibility, are
intended to cover liabilities related to service contract
obligations, as well as damages resulting from loss or conversion
of cargo, from the negligence or complicity of the insured entity,
or from nonperformance of services. Report at 31. The
Commission’s definition of transportation-related activities is not
meant to be inclusive, but rather to indicate the broad spectrum of
activities which OTIs may engage in, and which shall be covered by
the OTIs’ instruments of financial responsibility. To the extent,

however, that someone who operates as an OTI also provides non-OTI
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services, those services would not be covered by the bond, surety
or other insurance. This position 1s consistent with the
Commission’s determination in Docket No. 91-1, Bonding of Non-

vessel-operating Common Carriers, 25 S.R.R. 1679, 1685 (1991),

modified on other grounds, 26 S.R.R. 137 (1992), wherein the

Commission stated:

As Congress has indicated, the bond is intended to “Wx*xx*

be available to pay any judgment for damages arising out

of an NVOCC’'s activities as an ocean common carrier

providing ocean transportation services.” (citation

omitted). To the extent that someone who operates as an

NVOCC also provides non-NVOCC services, those services

would not be covered by the bond.
25 S_.R.R. at 1685.

The Commission also establishes new procedures, at proposed §
515.23, for pursuing claims against OTIs. Any party may seek an
order for reparation at the Commission pursuant to sections 11 or
14 of the 1984 Act. Alternatively, where a claimant seeks relief
in an appropriate court, the claimant shall attempt to resolve its
claim with the financial responsibility provider prior to seeking
payment on any Jjudgment it has or will obtain. The Commission
believes that it does not have the authority to limit or prevent a
claimant from seeking Jjudicial access prior to pursuing a
settlement with the financial responsibility provider, particularly
where such restrictions could prevent claimants from filing their

actions within a statute of limitations. However, in light of the

Report language directing the Commission to establish an
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alternative process for resolving claims against the OTI’'s
instrument of financial responsibility, the Commission believes
that it may require the claimant to seek a settlement prior to
enforcing any judgment it has or will obtain. Therefore, the rules
provide that upon notification of the complaint, the financial
responsibility provider and claimant can settle the claim with the
OTI’s consent, or, if the OTI fails to respond to the notice of the
claim within 45 days, the financial responsibility provider and
claimant can settle the claim on their own. If, however, the
parties fail to reach agreement within 90 days, then the bond,
surety or other insurance shall be available to pay any judgment
for damages to the extent they arise from the transportation-
related activities of the OTI.

Proposed § 515.23 provides that ordinarily, the financial
responsibility provider shall pay the judgment within 10 days;
within that time, the financial responsibility provider may inguire
into the subject matter of the judgment to ensure that it is for
damages covered by the instrument of financial responsibility --
i.e. that it arises from transportation-related activities. Report
at 31. However, the Commission is aware that there may be
instances where the financial responsibility provider has a
legitimate challenge to a judgment. For example, in the event that
a claimant obtains a default judgment as a result of invalid

service of process, or some other procedural defect, the financial
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responsibility provider may seek to vacate the judgment. To that
limited extent, the Commission recognizes that the financial
responsibility provider may have a genuine basis for inquiring into
the validity of the judgment as well.

In proposed § 515.21, the Commission proposes to establish a
range of financial responsibility requirements commensurate with
the scope of the activities conducted by the different OTIs and the
past fitness of OTIs in the performance of intermediary services.
Report at 31-32. Thus, OTIs operating as freight forwarders in the
United States will be required to establish financial
responsibility in the amount of $50,000; OTIs operating as NVOCCs
in the United States in the amount of $75,000; and OTIs operating
as both freight forwarders and NVOCCs in the United States will be
required to establish financial responsibility in the amount of
$100,000. Unlicensed foreign-based entities that provide OTI
services for transportation to or from the United States but are
not operating “in the United States” as defined in proposed § 515.3
will be required to establish financial responsibility in the
amount of $150,000. Groups or associations of OTIs will be able to
provide financial responsibility for their members with the maximum
aggregate amount of $3,000,000.

Proposed § 515.21 seeks to increase the amount of financial
responsibility required to be provided by OTIs to more accurately

reflect the diversity of activities engaged in by OTIs. The
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current NVOCC financial responsibility amount of $50,000 was
established by the Non-Vessel-Operating Common Carrier Amendments
of 1990, Public Law 101-595. At that time, House Merchant Marine
and Fisheries Chairman Walter B. Jones commented that the $50,000
was a minimum amount, which the Commission would "“have the
continuing flexibility to adjust . . . as changing circumstances
warrant.” 136 Cong. Rec. E2210-2211 (June 28, 1990). Thus far,
the Commission has not increased the amount of financial
responsibility required by an NVOCC, but current circumstances
warrant the increased amounts proposed here. The FMC has faced an
increasing number of NVOCCs who have gone bankrupt or changed
company names to avoid their responsibilities arising from
transportation-related activities, thereby augmenting the
importance of an adequate bond, surety or other insurance.
Increasingly, injured shippers have not been made whole when
seeking reparation from the instrument of financial responsibility.
We note as well the diverse activities engaged in by OTIs due to
the innovations and technological advances made by the shipping
industry. The increased amounts proposed here will better protect
the shipping public.

In addition, the Report directs the FMC to consider, when
establishing the amount of financial responsibility necessary for
foreign-based OTIs, that such OTIs are not “in the United States”

as defined by proposed § 515.3, and, therefore, are not subject to
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the Commission’s licensing requirements, but nonetheless provide
ocean transportation intermediary services for transportation to or
from the United States. Report at 31. Accordingly, the Commission
has established different 1levels of financial responsibility
requirements, increasing the amount of financial responsibility
required by foreign entities, based on the high volume of judgments
obtained against foreign-based NVOCCs and the extent of financial
injuries to shippers that have resulted.

Proposed § 515.27 amends the means by which a common carrier
can obtain proof of an NVOCC’s compliance with the tariff and
financial responsibility requirements of the 1984 Act. Currently,
part 583 provides that a common carrier can consult a list provided
by the Commission of bonded and tariffed NVOCCs. Because tariffs
will no longer be filed with the Commission, the proposal provides
that carriers may review a copy of the NVOCC’s tariff published in
accordance with part 520 of this chapter, either through the
NVOCC’s website or by other means established by the NVOCC.
Carriers also will be able to contact the Commission to verify that
an NVOCC has filed evidence of its financial responsibility.
Additionally, the Commission proposes in § 515.27(d) that it will
publish at its website a list of the locations of all carrier and
conference tariffs, as well as a 1list of all OTIs who have
furnished the Commission with evidence of their financial

responsibility. The Commission seeks comments on this proposal.

Wit o

v bt e



- 16 -

Carriers may adopt other appropriate procedures for purposes of
this section, so long as such procedures are set forth in the
carrier’s tariff.
DUTI AND NSIBILITIES OF OTI

OSRA requires all NVOCCs to be licensed as OTIs under section
19 of the 1984 Act, and thus, as licensees, NVOCCs are subjected to
the same responsibilities as ocean freight forwarders. Proposed' $§
515.31 incorporates many of the duties of freight forwarders from
46 CFR § 510.21 and 46 CFR § 510.22 and applies them to all
licensees. Those duties include a freight forwarder’s
responsibility to its principal, as defined in proposed § 515.2(p):
an NVOCC’s responsibility to its shipper, as defined in proposed §
515.2(s); and a licensed OTI’'s responsibility to the Commission
generally. In addition, the recordkeeping requirements of licensed
freight forwarders under 46 CFR § 510.24 would now be applicable to
all licensees. This is reflected in proposed § 515.32.

Proposed subpart E incorporates most of the regulations of 46
CFR §§ 510.22 and 510.23 relating to the fees and compensation paid
in exchange for freight forwarding services, and adds two sections
regarding in-plant arrangements and electronic data interchange.
Proposed § 515.41(e) provides for the placement of a licensed
freight forwarder’s employee(s) on the premises of its principal as
part of a package of freight forwarding services rendered to that

principal. However, in order to prevent such an arrangement from
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being an artifice for an unlawful payment to the principal, it is
required that the forwarder and principal document their in-plant
arrangement by executing a special contract (not filed with the
Commission) under proposed § 515.32(d). (Under current regulations
at 46 CFR § 510.24(d), a licensee is required to maintain a true
and complete copy, or if oral, a true and complete memorandum, of
every special arrangement or contract with a principal, or
modification or cancellation thereof, to which it may be a party).
The special contract shall identify all the details of the
arrangement, including the freight forwarding services to be
performed by the employee(s). This section is not intended to
reach incidental visits to the principal’s premises by a forwarder
employee or meetings between forwarders and principals, but rather
seeks to reach the forwarder employee placed on the principal’s
premises to perform freight forwarding services on a recurring or
continuing basis or for a fixed period of time.

Further, proposed § 515.42(e) provides that a licensed freight
forwarder may operate an electronic data interchange computer-based
system in its forwarding business. In order to collect carrier
compensation, however, the forwarder must also perform the
traditional value-added services of Dbooking, securing, or
confirming space for cargo and preparing and processing shipping
documents, and certify the performance of those services to the

carrier.
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The reporting, recordkeeping and disclosure requirements
contained in this proposed rule have been submitted to the Office
of Management and Budget (OMB). Public burden for this collection
of information 1is estimated at 5,164 man-hours for 4,600 OTIs.
This estimate includes, as applicable, the time needed to review
instructions, develop, acquire, install, and utilize technology and
systems for the purposes of collecting, validating, and verifying
information, processing and maintaining information, and disclosing
and providing information; adjust the existing ways to comply with
any previously applicable instructions and requirements; train
personnel to respond to a collection of information, search
existing data sources, gather and maintain the data needed, and
complete and review the collection of information; and transmit or
otherwise disclose the information.

Send comments regarding the burden estimates to the Office of
Information and Regulatory Affairs, Office of Management and
Budget, Attention Desk Officer for the Federal Maritime Commission,
New Executive Office Building, 725 17" Street, N.W., Washington,
D.C. 20503 within 30 days of publication in the Federal Register.

The FMC would also like to solicit comments to: (a) evaluate
whether the proposed collection of information is necessary for the
proper performance of the functions of the agency, including
whether the information will have practical utility; (b) evaluate

the accuracy of the Commission’s burden estimates for the proposed
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collection of information; (c) enhance the quality, utility, and
clarity of the information to be collected; and (d) minimize the
burden of the collection of information on respondents, including
through the use of automated collection techniques or other forms
of information technology. Comments submitted in response to this
proposed rulemaking will be summarized and/or included in the final

rule and will become a matter of public record.

INITIAL REGULATORY FLEXIBILITY ANALYSIS

Why the Commission is considering the new rule

The Commission proposes to add new regulations establishing
licensing and financial responsibility requirements for OTIs in
accordance with the 1984 Act, as modified by OSRA and part 424 of
Public Law 105-383 (The Coast Guard Authorization Act of 1998).

Obiectives and legal basis for the new rule

OSRA amends the 1984 Act in several respects relating to ocean
freight forwarders and NVOCCs. The Commission proposes new
regulations, at 46 CFR part 515, to implement changes effectuated
by OSRA.

OSRA requires that all OTIs in the United States be licensed
by the Commission. Further, all OTIs will be required to establish
their financial responsibility before performing any intermediary
services in the United States. The bond, surety or other insurance
obtained pursuant to this requirement shall be available to pay for

damages suffered by ocean common carriers, shippers, and others,
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arising from the transportation-related activities of the covered
OTIs. Report at 31.

The Report specifically indicates that the bonds, or other
instruments of financial responsibility, are intended to cover
liabilities related to service contract obligations, as well as
damages resulting from loss or conversion of cargo, from the
negligence or complicity of the insured entity, or from
nonperformance of services. The new rule proposes to establish a
range of financial responsibility requirements commensurate with
the scope of the activities conducted by the different OTIs and the
past fitness of OTIs in the performance of intermediary duties.

Description of and estimate of the number of small entities to

which the new rule will apply

To determine whether a business should be considered a small
entity, the Small Business Administration (“SBA”) has established
statutory definitions of small businesses (13 CFR part 121, Fed.
Reg. January 31, 1996). Businesses classified in the Standard
Industrial Classification code 4731, 1including ocean freight
forwarders and NVOCCs, are evaluated by the their annual receipts
(gross annual revenues). Ocean freight forwarders and NVOCCs
with less than $18.5 million in annual receipts are considered
small businesses by SBA. The Commission does not have OTI revenue
data readily available, but in general, is aware that a handful of
OTIs handle the bulk of the intermediary cargo in the U.S. trades,

while most OTIs are small operators. Without specific OTI revenue
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data, however, the Commission assumes that most if not all OTIs
have revenues of less than $18.5 million, and are considered to be
small businesses.

Proiected reporting, record keeping and other compliance

reguirements of the new rule

It is estimated that the new rule will impose, in varying
degrees, a reporting burden on the entire OTI universe. The burden
is calculated on the estimated amount of cost and time necessary to
comply with various requirements of 46 CFR 510. Calculated below
are the estimated costs resulting from the new rule.

Cost to the dovernment

The additional burden to the government, i.e., the Commission,
as a result of the new zrule is expected to be minimal. The
Commission does not anticipate hiring any additional staff to
administer changes occurring from the new rule, but is expected to
handle the anticipated additional workload with existing Commission
staff.

Cost of filing time

The new rule proposes changing the Commission’s rules by
requiring U.S.-based NVOCCs and ocean freight forwarders also
operating as NVOCCs to be licensed with the FMC. It also requires
foreign-based NVOCCs to establish financial responsibility. It
could also involve the licensing of agents of foreign-based NVOCCs.
Ocean freight forwarders operating solely as ocean freight

forwarders in the U.S. export trade are already required to be
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licensed with the Commission under the current rules, and would
therefore be unaffected by this change.

Based on a survey conducted by the Commission, it is estimated
that the average hourly labor cost to file evidence of financial
responsibility or complete a new license application is $41.
Further, it is estimated to currently take individual ocean freight
forwarders 3.5 hours to file evidence of financial responsibility
and complete a new license application at an average labor cost to
the respondent of $144. This cost takes into account time to
gather information and complete the application form, as well as
time to comply with the requirements of the rules. Since the
licensing application form and financial responsibility procedures
will remain substantively unchanged under the new rule, it is
estimated that the additional labor cost of the new rule to each
U.S.-based NVOCC will be $144 in the first year.

Based on the Commission’s survey, it is estimated that it
would take each foreign-based NVOCC 1.5 hours of staff time to file
evidence of financial responsibility at an average labor cost to
the respondent of $62 in the first year. Each ocean freight
forwarder also operating as an NVOCC would require 0.5 hours per
year to amend their applications and their financial responsibility
at an average labor cost to the respondent of $21 in the first
year.

The total additional labor cost of the new rule is expected to
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reach almost §255,000 in the first year. In subsequent years,
since all operating NVOCCs and ocean freight forwarders also
operating as NVOCCs will have financial responsibility and/or be
licensed, the total labor cost for filing time is expected to
decrease substantially.

Cost of licensina fee

The Commission’s current user fees for processing a new
application is $778, and $362 for an amendment. The new rule
changes the current requirements by requiring U.S.-based NVOCCs to
file a new application to become licensed. Further, ocean freight
forwarders also operating as NVOCCs will be required to amend their
licenses. However, since licensing fees do not change under the
new rule, ocean freight forwarders in the U.S. export trade that
are already required to be licensed with the Commission will not be
affected in this regard. Further, foreign-based NVOCCs are not
required to be licensed under the new rule. U.S.-based agents of
foreign-based NVOCCs might be required to be licensed. Since it is
presumed that most would already be licensed, the impact is
expected to be de minimis. The total additional licensing cost to
OTIs to comply with the new rule is estimated to be $1.3 million.
Cost of increasing the financial responsibilitv reguirement

The new rule proposes raising the financial responsibility
requirement for: ocean freight forwarders operating solely as ocean

freight forwarders in the U.S. export trade from $30,000 to
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$50, 000, with $10,000 in additional coverage for each
unincorporated branch office; U.S.-based NVOCCs will be required to
increase their financial responsibility from $50,000 to $75,000
with $10,000 in additional coverage for each unincorporated branch
office that is not already covered under an ocean freight
forwarder’s financial responsibility; and foreign-based NVOCCs will
be required to increase their financial responsibility from $50,000
to $150,000. Entities that operate as both ocean freight
forwarders and NVOCCs are presently required to have separate
financial responsibility, financial responsibility in the amount of
$30,000 covering their freight forwarding activity and financial
responsibility in the amount of $50,000 covering their NVOCC
activity. The new rule will increase their financial
responsibility coverage from two totaling $80,000 to one totaling
$100,000. The new rule would further require ocean freight
forwarders also operating as NVOCCs to have $10,000 in additional
coverage for each unincorporated branch office that is not already
covered under an ocean freight forwarder’s financial
responsibility.

The new rule also proposes broadening the option for group
financial responsibility to include ocean freight forwarders as
well as NVOCCs, while raising the group financial responsibility
requirement from $1 million to $3 million. There are currently

three group proofs of financial responsibility on file with the
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Commission with a total of 166 NVOCC members. By posting group
financial responsibility, it is believed that participants save on
premium payments by receiving a group coverage rate. However, it
is difficult to project how many ocean freight forwarders would opt
for group financial responsibility as a result of the new rule.
Therefore, it 1s not feasible to forecast the potential cost
savings to the industry of modifying the group financial
responsibility provision in the new rule. Instead, the Commission
will assume that all OTIs will post financial responsibility at the
higher individual premium rate.

For individual financial responsibility coverage, the
Commission estimates that the premium for establishing financial
responsibility ranges from $800 to $1,200 per year for $50,000 in
financial responsibility coverage. The Commission employed an
average premium cost of $1,000 per year for $50,000 in bond
coverage to calculate the cost to OTIs of the proposed increases in
financial responsibility coverages. In addition, the proportion of
ocean freight forwarders to branch offices was applied to estimate
the number of NVOCC unincorporated branch offices.

The Commission estimates that the average cost to OTIs of
additional financial responsibility requirements is as follows:
ocean freight forwarders operating solely as ocean freight
forwarders in the U.S. export trade will pay $887,000 more ($578

per entity) per year for financial responsibility; ocean freight
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forwarders also operating as NVOCCs will pay $297,000 more per year
($578 per entity); U.S.-based NVOCCs will pay $967,000 more per
year ($678 per entity); and foreign-based NVOCCs will pay
$1,252,000 more per year ($2,000 per entity). The total first year
cost of increased financial responsibility requirements for all
entities under the new rule totals $3.4 million.

In some cases, financial responsibility underwriters may
require individual OTIs to provide collateral in order to secure a
financial responsibility. Collateral accounts typically accrue
interest at a risk-free rate until they are claimed or remitted in
full to an OTI. However, when considering the industry as a whole,
funds that are set aside as collateral could be otherwise invested
in higher earning assets, such as in an OTI’s business operations,
thereby effectively assessing a cost to O0OTIs. Calculating the
opportunity cost of increased collateral requires specific data on
individual OTI’s financial and operating riskiness. However, the
Commission does not have that information available. In lieu of
such information, and in order to ensure that no substantial
economic impact is overlooked, the Commission solicits comments
concerning the effects of the cost of increased collateral and
premium requirements on OTIs.

Summar S

In the first year of its implementation, the additional burden

of the new rule is expected to average $1,600 for each U.S.-based
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NVOCC, $2,062 for each foreign-based NVOCC, $961 for each ocean
freight forwarder also operating as an NVOCC, and $578 for each
ocean freight forwarder operating solely as an ocean freight
forwarder in the U.S. export trade. The total additional first
year cost as a result of the new rule is estimated to be almost $5
million.

The new rule seeks to increase the amount of financial
responsibility required to be provided by OTIs to more accurately
reflect the diversity of activities engaged in by OTIs. The
current NVOCC financial responsibility amount of 550,000 was
established by the Non-Vessel-Operating Common Carrier Amendments
of 1990, Public Law 101-195. At that time, House Merchant Marine
and Fisheries Chairman Walter B. Jones commented that the $50,000
was a minimum amount, which the Commission would “have the
continuing flexibility to adjust . . . as changing circumstances
warrant.” 136 Cong. Rec. E2210-2211 (June 28, 1990). Thus far,
the Commission has not increased the amount of financial
responsibility required by an NVOCC, but current circumstances
warrant the increased amounts proposed here. The Commission has
pursued several investigations against NVOCCs in which the $50,000
liability amount has fallen short of the penalties assessed. The
Commission has faced an increasing number of NVOCCs who have gone
bankrupt or changed company names to avoid their responsibilities

arising from transportation-related activities, thereby augmenting
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the importance of an adequate bond, surety or other insurance.
Increasingly, injured shippers have not been made whole when
seeking reparation from the instrument of financial responsibility.
The Commission notes as well the diverse activities engaged in by
OTIs due to the innovations and technological advances made by the
shipping industry. The increased amounts proposed in the new rule
will better protect the shipping public.

In addition, the Report directs the FMC to consider that some
foreign-based OTIs are not “in the United States” as defined by
proposed § 515.3, and, therefore are not subject to the
Commission’s 1licensing requirements, but do provide ocean
transportation intermediary services for transportation to or from
the United States, when establishing the amount of financial
responsibility necessary for such OTIs. Report at 31.
Accordingly, the Commission has established different levels of
financial responsibility requirements, increasing the amount of
financial responsibility required by foreign entities, based on the
high volume of judgments obtained against foreign-based NVOCCs and
the extent of financial injuries to shippers that have resulted.

The Commission cannot certify that the new rule will not have
a significant economic impact on a substantial number of small
entities. However, based on the above discussion, the Commission
believes that the burden imposed on small ocean freight forwarders

and NVOCCs as a result of the new rule is justified and necessary
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in light of the legislative benefit to effect these changes, and
because of the benefit to the shipping public and to carriers
gained by licensing and requiring financial responsibility of all
OTIs.

Relevant federal rules that mav duplicate, overlap, or conflict
with the new rule

The Commission is not aware of any other federal rules that
duplicate, overlap, or conflict with the new rule.
List of Subjects in 46 CFR part 515

Exports, Freight forwarders, Non-vessel-operating common
carriers, Ocean transportation intermediaries, Licensing
requirements, Financial responsibility requirements, Reports and
recordkeeping requirements.

Under the authority of Pub. L. 105-258 and as discussed in the
preamble, the Federal Maritime Commission proposes to remove 46 CFR
part 510 and 46 CFR part 583 and add part 515 to subchapter B,
chapter IV, of 46 CFR as set forth below:

1. Part 510 [Removed]

Remove Part 510
2. Part 583 [Removed]

Remove Part 583
3. Revise the heading of subchapter B to read “REGULATIONS
AFFECTING OCEAN SHIPPING IN FOREIGN COMMERCE.”

4. Add Part 515 as follows:

W
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PART 515 -- LICENSING, FINANCIAL RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES FOR OCEAN TRANSPORTATION INTERMEDIARIES

Sec.

515.
515.
515.
515.
515.

515.
515.
515.
515.
515.
515.
515.
515.

515
515
515

515.

515
515
515
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11
12
13
14
15
16
17
18

.21
.22
.23
24
.25
.26
.27

Subpart A -- General

Scope.

Definitions.

License; when required.
License; when not required.
Forms and fees.

Subpart B -~ Eligibility and
Procedure for Licensing

Basic requirements for licensing; eligibility.
Application for license.

Investigation of applicants.

Issuance and use of license.

Denial of license.

Revocation or suspension of license.
Application after revocation or denial.

Changes in organization.

Subpart C -- Financial Responsibility Requirements;
Claims Against Ocean Transportation Intermediaries

Financial responsibility requirements.

Proof of financial responsibility.

Claims against an ocean transportation intermediary.
Agent for service of process.

Filing of proof of financial responsibility.
Termination of financial responsibility.

Proof of compliance.

Appendix A to Part 515 -Ocean Transportation Intermediary (OTI)
Bond Form [Form 48]

Appendix B to Part 515 -- Ocean Transportation Intermediary (OTI)
Insurance Form [Form 67]

Appendix C to Part 515 --Ocean Transportation Intermediary (OTI)
Guaranty Form [Form 68]

Appendix D to Part 515 -- Ocean Transportation Intermediary (OTI)
Group Bond Form [FMC-69]

Subpart D -- Duties and
Responsibilities of Ocean
Transportation Intermediaries;
Reports to Commission
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515.31 General duties.
515.32 Records required to be kept.
515.33 Regulated Persons Index.
Subpart E —-- Freight Forwarding
Fees and Compensation
515.41 Forwarder and principal; fees.
515.42 Forwarder and carrier; compensation.

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 U.S.C. app. 1702,

1707, 1709, 1710, 1712, 1714, 1716, and 1718, as amended by Pub. L.
105-258, 112 sStat. 1902, and Pub. L. 105-383, 112 Stat. 3411; 21
U.S.C. 862.

Subpart A -- General
515

(a) This part sets forth regulations providing for the
licensing as ocean transportation intermediaries of persons who
wish to carry on the business of providing intermediary services,
including the grounds and procedures for revocation and suspension
of licenses. This part also prescribes the financial
responsibility requirements and the duties and responsibilities of
ocean transportation intermediaries, and regulations concerning
practices of ocean transportation intermediaries with respect to
common carriers.

(b) Information obtained under this part is used to determine
the qualifications of ocean transportation intermediaries and their
compliance with shipping statutes and regulations. Failure to
follow the provisions of this part may result in denial, revocation
or suspension of an ocean transportation intermediary license.

Persons operating without the proper license may be subject to
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civil penalties not to exceed $5,500 for each such violation unless
the violation is willfully and knowingly committed, in which case
the amount of the civil penalty may not exceed $27,500 for each
vicolation; for other violations of the provisions of this part, the
civil penalties range from $5,500 to $27,500 for each violation (46
U.S.C. app. 1712). Each day of a continuing violation shall
constitute a separate violation.
515.2 Definijition

The terms used in this part are defined as follows:

(a) Act means the Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the Coast Guard Authorization
Act of 1998.

(b) Beneficial interest includes a lien or interest in or
right to use, enjoy, profit, benefit, or receive any advantage,
either proprietary or financial, from the whole or any part of a
shipment of cargo where such interest arises from the financing of
the shipment or by operation of law, or by agreement, express or
implied. The term "“beneficial interest” shall not include any
obligation in favor of an ocean transportation intermediary arising
solely by reason of the advance of out-of-pocket expenses incurred
in dispatching a shipment.

(c) Branch office means any office in the United States
established by or maintained by or under the control of a licensee

for the purpose of rendering intermediary services, which office is
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located at an address different from that of the licensee's
designated home office. This term does not include a separately
incorporated entity.

(d) Brokerage refers to payment by a common carrier to an
ocean freight broker for the performance of services as specified
in paragraph (m) of this section.

(e) Commission means the Federal Maritime Commission.

(f) Common carrier means any person holding itself out to the

general public to provide transportation by water of passengers or
cargo between the United States and a foreign country for
compensation that:

(1) Assumes responsibility for the transportation from the
port or point of receipt to the port or point of destination, and

(2) Utilizes, for all or part of that transportation, a
vessel operating on the high seas or the Great Lakes between a port
in the United States and a port in a foreign country, except that
the term does not include a common carrier engaged in ocean
transportation by ferry boat, ocean tramp, chemical parcel tanker,
or by a vessel when primarily engaged in the carriage of perishable
agricultural commodities

(1) if the common carrier and the owner of those commodities
are wholly-owned, directly or indirectly, by a person primarily
engaged in the marketing and distribution of those commodities, and

(ii) only with respect to those commodities.
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{(g) Compensation means payment by a common carrier to a
freight forwarder for the performance of services as specified in
§515.42 (c) .

(h) Ereight forwarding fee means charges billed by a freight
forwarder to a shipper, consignee, seller, purchaser, or any agent
thereof, for the performance of freight forwarding services.

(1) Ereight forwarding services refers to the dispatching of
shipments on behalf of others, in order to facilitate shipment by
a common carrier, which may include, but are not limited to, the
following:

(1) Ordering cargo to port;

(2) Preparing and/or processing export declarations;

(3) Booking, arranging for or confirming cargo space;

(4) Preparing or processing delivery orders or dock receipts;
(5) Preparing and/or processing ocean bills of lading;

(6) Preparing or processing consular documents or arranging

for their certification;

(7) Arranging for warehouse storage;
(8) Arranging for cargo insurance;
(9) Clearing shipments in accordance with United States

Government export regulations;
(10) Preparing and/or sending advance notifications of
shipments or other documents to banks, shippers, or consignees, as

required;
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(11) Handling freight or other monies advanced by shippers, or
remitting or advancing freight or other monies or credit in
connection with the dispatching of shipments;

(12) Coordinating the movement of shipments from origin to
vessel; and

(13) Giving expert advice to exporters concerning letters of
credit, other documents, licenses or inspections, or on problems

germane to the cargoes' dispatch.

(j) From the United States means oceanborne export commerce
from the United States, its territories, or possessions, to foreign
countries.

(k) Licensee is any person licensed by the Federal Maritime
Commission as an ocean transportation intermediary.

(1) Qcean common carrier means a vessel-operating common
carrier (“WOCC”) .

(m) Ocean freight broker is an entity which is engaged by a

carrier to secure cargo for such carrier and/or to sell or offer
for sale ocean transportation services and which holds itself out
to the public as one who negotiates between shipper or consignee
and carrier for the purchase, sale, conditions and terms of
transportation.

(n) Ocean transpertation intermediarv means an ocean freight

forwarder or a non-vessel-operating common carrier. For the

purposes of this part, the term
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(1) Qcean freight forwarder means a person that --

(i) in the United States, dispatches shipments from the United
States via a common carrier and books or otherwise arranges space
for those shipments on behalf of shippers; and

(ii) processes the documentation or ©performs related
activities incident to those shipments; and

(2) Non-vessel-operating common carrier (“WVOCC”) means a

common carrier that does not operate the vessels by which the ocean
transportation is provided, and 1is a shipper in its relationship
with an ocean common carrier.

(o) Person includes individuals, corporations, partnerships
and associations existing under or authorized by the laws of the
United States or of a foreign country.

(p) Pripcipal, except as used in Surety Bond Form FMC 48,
Rev. and Group Bond Form FMC 69, refers to the shipper, consignee,
seller, or purchaser of property, and to anyone acting on behalf of
such shipper, consignee, seller, or purchaser of property, who
employs the services of a licensed freight forwarder to facilitate
the ocean transportation of such property.

(q) Reduced forwarding fees means charges to a principal for

forwarding services that are below the licensed freight forwarder’s
usual charges for such services.
(r) Shipment means all of the cargo carried under the terms

of a single bill of lading.
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(s) Shipper means:

(1) a cargo owner;

(2) the person for whose account the ocean transportation is
provided;

{(3) the person to whom delivery is to be made;

(4) a shippers’ association; or

(5) a non-vessel-operating common carrier that accepts
responsibility for payment of all charges applicable under the
tariff or service contract.

(t) Small shipment refers to a single shipment sent by one
consignor to one consignee on one bill of lading which does not
exceed the underlying common carrier's minimum charge rule.

(u) Special contract is a contract for freight forwarding
services which provides for a periodic lump sum fee.

(v) Tranpgportation-related activities which are covered by
the bond, surety or other insurance obtained pursuant to this part,
include, to the extent involved in the foreign commerce of the
United States, the freight forwarding services enumerated in
paragraph (i) of this section, and, in addition, may include, but
are not limited to, the following:

(1) payment of ocean freight charges;

(2) payment of inland charges for through movements;

(3) loss or conversion of cargo;

(4) service contract obligations of an NVOCC, as a shipper;
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(5) obligations as an NVOCC member of a shippers’
association; ]

(6) cargo damage;

(7) delay in shipment; and

(8) breach of fiduciary responsibility.

(w) United States includes the several States, the District
of Columbia, the Commonwealth of Puerto Rico, the Commonwealth of
the Northern Marianas, and all other United States territories and
possessions.

15.3 1i ; when required.

Except as otherwise provided in this part, no person in the
United States may act as an ocean transportation intermediary
unless that person holds a valid license issued by the Commission.
A separate license 1is required for each branch office that is
separately incorporated. [For purposes of this part, a person is
considered to be “in the United States” if such person is resident
in or incorporated or established under the laws of the United
States. Only persons licensed under this part may furnish or
contract to furnish ocean transportation intermediary services in
the United States on behalf of an unlicensed ocean transportation
intermediary.] OR [For purposes of this part, a person is

N\

considered to be in the United States” 1f such person 1is
incorporated in, resident in, or established under the laws of the

United States, or otherwise maintains a physical presence in the
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United States. Such indicia of physical presence may include, but
are not limited to, whether the person holds a taxpayer
identification number, a state or local business license, or
maintains a mailing address in the United States.]
§ 515.4 License; when not reguired.

A license is not required in the following circumstances:

(a) Shipper. Any person whose primary business is the sale of
merchandise may, without a license, dispatch and perform freight
forwarding services on behalf of its own shipments, or on behalf of
shipments or consolidated shipments of a parent, subsidiary,
affiliate, or associated company. Such person shall not receive
compensation from the common carrier for any services rendered in
connection with such shipments.

({b) Emplovee or branch office of licensed ocean

tran C Ke) intermediary. An individual employee or
unincorporated branch office of a licensed ocean transportation
intermediary is not required to be licensed in order to act solely
for such licensee, provided that such branch offices: (1) have been
reported to the Commission in writing; and (2) are covered by an
increased bond in accordance with § 515.21(a) (5). Each licensed
ocean transportation intermediary will be held strictly responsible
for the acts or omissions of any of 1its employees or agents
rendered in connection with the conduct of its business.

(c) Commgn carrier. A common carrier, or agent thereof, may
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perform ocean freight forwarding services without a license only
with respect to cargo carried under such carrier’s own bill of
lading. Charges for such forwarding services shall be assessed in
conformance with the carrier’s published tariffs.

(d) Ocean freight brokers. An ocean freight broker is not

required to be licensed to perform those services specified in §
515.2 (m) .

(e) Federal militaryv and civilian household goods. Any person

which exclusively transports used household goods and personal
effects for the account of the Department of Defense, or for the
account of the federal civilian executive agencies shipping under
the International Household Goods Program administered by the
General Services Administration, or both, is not subject to the
requirements of subpart B of this part, but may be subject to other
requirements, such as alternative surety bonding, imposed by the
Department of Defense, or the General Services Administration.

§515.5 Forms and Fees.

(a) Forms. License form FMC-18 Rev., and financial
responsibility forms FMC-48, FMC-67, FMC-68, FMC-69 may be obtained
from the Commission’s website at www.fmc.gov, the Director, Bureau
of Tariffs, Certification and Licensing, Federal Maritime
Commission, Washington, D.C. 20573, or from any of the Commission’s
area representatives.

(b) Fees. All fees shall be payable by money order, certified
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check, cashier’s check, or personal check to the “Federal Maritime
Commission.” Should a personal check not be honored when presented :
for payment, the processing of an application under this section
shall be suspended until the processing fee is paid. In any
instance where an application has been processed in whole or in
part, the fee will not be refunded. Such fees are:

(1) Application for License as required by §515.12(a): $778;

TR s e

(2) Application for status change of 1license transfer as
required by §§ 515.18(a) and 515.18(b): $362; and

(3) Supplementary investigation as required by §515.25(a):
$224.
Subpart B -- Eligibility and Procedure for Licensing

§ 515.11 _Basic requirements for licensing; eligibilityv.

(a) Necessarv gualifications. To be eligible for an ocean

transportation intermediary license, the applicant must demonstrate

to the Commission that:

(1) It possesses the necessary experience, that is, its

T

qualifying individual has a minimum of three (3) years experience
in ocean transportation intermediary activities in the United :
States, and the necessary character to render ocean transportation
intermediary services; and

(2) It has obtained and filed with the Commission a valid

bond, proof of insurance, or other surety in conformance with

§515.21.
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{3) An NVOCC with a tariff and proof of financial
responsibility in effect as of [Insert date of publication of this

proposed rule in the Federal Redgister] may continue to operate as

an NVOCC without the requisite three years experience; and will be

provisionally licensed while the Commission reviews their
application. Such person designated as the qualifying individual
for a provisionally licensed NVOCC may not act as a qualifying
individual for another ocean transportation intermediary until it
has obtained the necessary three years experience 1in ocean
transportation intermediary services in the United States.

(b) Qualifving individual. The following individuals must
qualify the applicant for a license:

(1) Sole proprietorship. The applicant sole proprietor.

(2) Partnership. At least one of the active managing

partners, but all partners must execute the application.

(3) Corparation. At least one of the active corporate

officers.

(c) Affiliates of intermediaries. An independently qualified

applicant may be granted a separate license to carry on the
business of providing ocean transportation intermediary services
even though it is associated with, under common control with, or
otherwise related to another ocean transportation intermediary
through stock ownership or common directors or officers, if such

applicant submits: (1) A separate application and fee, and (2) a
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valid instrument of financial responsibility in the form and amount
prescribed under §515.21. The qualifying individual of one active
licensee shall not also be designated contemporaneously as the
qualifying individual of an applicant for another ocean
transportation intermediary license.

(d) Comman carrier. A common carrier or agent thereof which

meets the requirements of this part may be licensed to dispatch
shipments moving on other than such carrier’s own bills of lading
subject to the provisions of §515.42(g).

§ 515.12 Application for license.

(a) BApplication and forms. Any person who wishes to obtain a

license to operate as an ocean transportation intermediary shall
submit, in duplicate, to the Director of the Commission’s Bureau of
Tariffs, Certification and Licensing, a completed application Form
FMC - 18 Rev. (“Application for a License as an Ocean
Transportation Intermediary”) accompanied by the fee required under
§515.5(b). All applications will be assigned an application
number, and each applicant will be notified of the number assigned
to its application. Notice of filing of such application shall be

published in the Federal Register and shall state the name and

address of the applicant and the name and address of the qualifying

individual. If the applicant is a corporation or partnership, the
names of the officers or partners thereof shall be published.

(b} Redection. Any application which appears upon its face to
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be incomplete or to indicate that the applicant fails to meet the
licensing requirements of the Act, or the Commission’s regulations,
shall be returned by certified U.S. mail or other method reasonably
calculated to provide actual notice to the applicant without
further processing, together with an explanation of the reason(s)
for rejection, and the application fee shall be refunded in full.
Persons who have had their applications returned may reapply for a
license at any time thereafter by submitting a new application,
together with the full application fee.

(¢) Invegtigation. Each applicant shall be investigated in
accordance with §515.13.

(d) Changes in fact. Each applicant and each licensee shall

submit to the Commission, in duplicate, an amended Form FMC - 18
Rev. advising of any changes in the facts submitted in the original
application, within thirty (30) days after such change(s) occur. In
the case of an application for a license, any unreported change may
delay the processing and investigation of the application and may
result in rejection or denial of the application. No fee 1is
required when reporting changes to an application for initial
license under this section.

§ 515,13 Investigation of applicants.

The Commission shall conduct an investigation of the
applicant's qualifications for a license. Such investigations may

address:
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(a) The accuracy of the information submitted in the
application;

(b) The integrity and financial responsibility of the
applicant;

(c¢) The character of the applicant and its gqualifying
individual; and

(d) The length and nature of the qualifying individual's
experience in handling ocean transportation intermediary duties.

§ 515.14 TIssuance and use of license.

(a) Qualification necessarv for issuance. The Commission will

issue a license if it determines, as a result of its investigation,
that the applicant possesses the necessary experience and character
to render ocean transportation intermediary services and has filed
the required bond, insurance or other surety.

(b) To whom issued. The Commission will issue a license only

in the name of the applicant, whether the applicant is a sole
proprietorship, a partnership, or a corporation. A license issued
to a sole proprietor doing business under a trade name shall be in
the name of the sole proprietor, indicating the trade name under
which the licensee will be conducting business. Only one license
shall be issued to any applicant regardless of the number of names
under which such applicant may be doing business, and except as
otherwise ©provided 1in this part, such license 1s limited

exclusively to use by the named licensee and shall not be
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transferred without prior Commission approval to another person.
§ 515.15 Denial of license.

If the Commission determines, as a result of its
investigation, that the applicant:

(a) Does not possess the necessary experience or character to
render intermediary services;

(b) Has failed to respond to any lawful inquiry of the
Commission; or

(c¢) Has made any materially false or misleading statement to
the Commission in connection with its application; then, a letter
of intent to deny the application shall be sent to the applicant by
certified U.S. mail or other method reasonably calculated to
provide actual notice, stating the reason(s) why the Commission
intends to deny the application. If the applicant submits a written
request for hearing on the proposed denial within twenty (20) days
after receipt of notification, such hearing shall be granted by the
Commission pursuant to 1its Rules of Practice and Procedure
contained in part 502 of this chapter. Otherwise, denial of the
application will become effective and the applicant shall be so
notified by certified U.S. mail or other method reasonably
calculated to provide actual notice.

§ 515.16 Revocation or suspension_of license.

(a) Grounds for revocation. Except for the automatic

revocation for termination of proof of financial responsibility
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under §515.26, or as provided in §515.25(b), a license may be
revoked or suspended after notice and an opportunity for a hearing
for any of the following reasons:

(1) Violation of any provision of the Act, or any other
statute or Commission order or regulation related to carrying on
the business of an ocean transportation intermediary;

{(2) Failure to respond to any lawful order or inquiry by the
Commission;

(3) Making a materially false or misleading statement to the
Commission in connection with an application for a license or an
amendment to an existing license;

(4) Where the Commission determines that the licensee is not
qualified to render intermediary services; or

(5) Failure to honor the licensee’s financial obligations to
the Commission.

(b) Notice of revocation. The Commission shall publish in

the Federal Register a notice of each revocation.

§ 515.17 Application after revocation or denial.

Whenever a license has been revoked or an application has been
denied because the Commission has found the licensee or applicant
to be not qualified to render ocean transportation intermediary
services, any further application within 3 vyears of the
Commission’s notice of revocation or denial, made by such former

licensee or applicant or by another applicant employing the same
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qualifying individual or controlled by persons on whose conduct the
Commission based its determination for revocation or denial, shall
be reviewed directly by the Commission.

§ 515.18 Chanages in organization.

(a) The following changes 1in an existing licensee’s
organization require prior approval of the Commission, and
application for such status change or license transfer shall be
made on Form FMC-18 Rev., filed in duplicate with the Commission’s
Bureau of Tariffs, Certification and Licensing, and accompanied by
the fee required under §515.5(b) (2):

(1) Transfer of a corporate license to another person;

(2) Change in ownership of a sole proprietorship;

(3) Addition of one or more partners to a licensed
partnership;

(4) Any change in the business structure of a licensee from
or to a sole proprietorship, partnership, or corporation, whether
or not such change involves a change in ownership;

(5) Any change in a licensee’s name; or

(6) Change 1in the identity or status of the designated
qualifying individual, except as described in paragraphs (b) and
(c) of this section.

(b) Operation after death of sole proprietor. In the event

the owner of a licensed sole proprietorship dies, the licensee's

executor, administrator, heir(s), or assign(s) may continue
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operation of such proprietorship solely with respect to shipments
for which the deceased sole proprietor had undertaken to act as an
ocean transportation intermediary pursuant to the existing license,
if the death is reported within thirty (30) days to the Commission
and to all principals and shippers for whom services on such
shipments are to be rendered. The acceptance or solicitation of any
other shipments is expressly prohibited until a new license has
been issued. Applications for a new license by the executor,
administrator, heir(s), or assign{(s) shall be made on Form FMC-18
Rev., and shall be accompanied by the transfer fee required under
§515.5(b) (2).

(c) Operation after retirement, resignation, or death of

gualifying individual. When a partnership or corporation has been

licensed on the basis of the qualifications of one or more of the
partners or officers thereof, and such qualifying individual (s) no
longer serve in a full-time, active capacity with the firm, the
licensee shall report such change to the Commission within thirty
(30) days. Within the same 30-day period, the licensee shall
furnish to the Commission the name(s) and detailed intermediary
experience of any other active managing partner(s) or officer(s)
who may qualify the licensee. Such qualifying individual (s) must
meet the applicable requirements set forth in §515.11(a). The
licensee may continue to operate as an ocean transportation

intermediary while the Commission investigates the qualifications
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of the newly designated partner or officer.

(d) Ipncorporation of branch office. In the event a licensee's

validly operating branch office becomes incorporated as a separate
entity, the licensee may continue to operate such office pending
receipt of a separate license, provided that:

(1) The separately incorporated entity applies to the
Commission for its own license within ten (10) days after
incorporation, and

(2) While the application is pending, the continued operation
of the office is carried on as a bona fide branch office of the
licensee, under its full control and responsibility, and not as an
operation of the separately incorporated entity.

(e) Acquisition_of one or more additional licensees. In the
event a licensee acquires one or more additional licensees, for the
purpose of merger, consolidation, or control, the acquiring
licensee shall advise the Commission of such change within thirty
(30) days after such change occurs by submitting in duplicate, an
amended Form FMC-18, Rev. No application fee is required when
reporting this change.

Subpart C -- Surety Bond Requirements; Claims Against Ocean
Transportation Intermediaries

§_515.21 Financial_responsibility requirements.

(a) Form and amount. Except as otherwise provided in this

part, no person may operate as an ocean transportation intermediary

unless that person furnishes a bond, proof of insurance, or other
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surety in a form and amount determined by the Commission to insure
financial responsibility. The bond, insurance or other surety
covers the transportation-related activities of an ocean
transportation intermediary only when acting as an ocean
transportation intermediary.

(1) Any person operating in the United States as an ocean
freight forwarder as defined by §515.2(n) (1) shall furnish evidence
of financial responsibility in the amount of $50,000.

(2) Any person operating in the United States as an NVOCC as
defined by §515.2(n)(2) shall furnish evidence of financial
responsibility in the amount of $75,000.

(3) Any person operating in the United States as both an ocean
freight forwarder and an NVOCC as defined by §§515.2(n) (1) and (2)
shall furnish evidence of financial responsibility in the amount of
$100,000.

(4) Any unlicensed foreign-based entity, not operating in the
United States as defined in §515.3, providing ocean transportation
intermediary services for transportation to or from the United
States, shall furnish evidence of financial responsibility in the
amount of $150,000. Such foreign entity will be held strictly
responsible hereunder for the acts or omissions of its agent in the
United States.

(5) The amount of the financial responsibility required to be

furnished by any entity pursuant to paragraphs (a) (1), (a) (2) or
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{a) (3) of this section shall be increased by $10,000 for each of
the applicant’s unincorporated branch offices.

(b) Group financial responsibility. Where a group or

association of ocean transportation intermediaries accepts
liability for an ocean transportation intermediary’s financial
responsibility for such ocean transportation intermediary’s
transportation-related activities under the Act, the group or
association of ocean transportation intermediaries must file either
a group supplemental coverage bond form, insurance form or guaranty
form, clearly identifying each ocean transportation intermediary
covered, before a covered ocean transportation intermediary may
provide ocean transportation intermediary services. In such cases
a group or association must establish financial responsibility in
the amount required by paragraph (a) of this section for each
member or $3,000,000 in aggregate.

(c) Common trade name. Where more than one person operates

under a common trade name, separate proof of financial
responsibility is required covering each corporation or person
separately providing ocean transportation intermediary services.

(d) Federal militarv and civilian household goods. Any person

which exclusively transports used household goods and personal
effects for the account of the Department of Defense, or for the
account of the federal civilian executive agencies shipping under

the International Household Goods Program administered by the
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General Services Administration, or both, is not subject to the
requirements of subpart C of this part, but may be subject to other
requirements, such as alternative surety bonding, imposed by the
Department of Defense, or the General Services Administration.

§ 515.22 Proof of financial responsibility.

Prior to the date it commences furnishing ocean transportation
intermediary services, every ocean transportation intermediary
shall establish its financial responsibility for the purpose of
this part by one of the following methods:

(a) Surety bond, by filing with the Commission a valid bond
on Form FMC-48. Bonds must be issued by a surety company found
acceptable by the Secretary of the Treasury;

(b) Insurance, by filing with the Commission evidence of
insurance on Form FMC-67. The insurance must provide coverage for
damages, reparations or penalties arising from any transportation-
related activities under the Act of the insured ©ocean
transportation intermediary. This evidence of financial
responsibility shall be accompanied by: in the case of a financial
rating, the Insurer’s financial rating on the rating organization’s
letterhead or designated form; in the case of insurance provided by
Underwriters at Lloyd’s, documentation verifying membership in
Lloyd’s; and in the case of insurance provided by surplus lines
insurers, documentation verifying inclusion on a current “white

list” issued by the Non-Admitted Insurers’ Information Office of
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the National Association of Insurance Commissioners. The Insurer
must certify that it has sufficient and acceptable assets located
in the United States to <cover all transportation-related
liabilities of the insured ocean transportation intermediary as
specified under the Act. The insurance must be placed with:

(1) An Insurer having a financial rating of Class V or higher
under the Financial Size Categories of A.M. Best & Company, or
equivaleént from an acceptable international rating organization;

(2) Underwriters at Lloyd’s; or

(3) Surplus lines insurers named on a current “white list”
issued by the Non-Admitted Insurers’ Information Office of the
National Association of Insurance Commissioners; or

{(c) Guaranty, by filing with the Commission evidence of
guaranty on Form FMC-68. The guaranty must provide coverage for
damages, reparations or penalties arising from any transportation-
related activities under the Act o©f the covered —ocean
transportation intermediary. This evidence of financial
responsibility shall be accompanied by: in the case of a financial
rating, the Guarantor’s financial rating on the rating
organization’s letterhead or designated form; in the case of a
guaranty provided by Underwriters at Lloyd’s, documentation
verifying membership in Lloyd’s; and in the case of a guaranty
provided by surplus 1lines insurers, documentation verifying

inclusion on a current “white 1list” issued by the Non-Admitted
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Insurers’ Information Office of the National Association of
Insurance Commissioners. The Guarantor must certify that it has
sufficient and acceptable assets located in the United States to
cover all transportation-related liabilities of the covered ocean
transportation intermediary as specified under the Act. The
guaranty must be placed with:

(1) A Guarantor having a financial rating of Class V or
higher under the Financial Size Categories of A.M. Best & Company,
or equivalent from an acceptable international rating organization;

(2) Underwriters at Lloyd’s; or

(3) Surplus lines insurers named on a current “white list”
issued by the Non-Admitted Insurers’ Information Office of the
National Association of Insurance Commissioners; or

(d) Evidence of financial responsibility of the type provided
for in paragraphs (a), (b) and (c) of this section established
through and filed with the Commission by a group or association of
ocean transportation intermediaries on behalf of its members,
subject to the following conditions and procedures:

(1) Each group or association of ocean transportation
intermediaries shall notify the Commission of its intention to
participate in such a program and furnish documentation as will
demonstrate its authenticity and authority to represent 1its
members, such as articles of incorporation, bylaws, etc.;

(2) Each group or association of ocean transportation
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intermediaries shall provide the Commission with a list certified
by its Chief Executive Officer containing the names of those ocean
transportation intermediaries to which it will provide coverage;
the manner and amount of existing coverage each covered ocean
transportation intermediary has; an indication that the existing
coverage provided each ocean transportation intermediary 1is
provided by a surety bond issued by a surety company found
acceptable to the Secretary of the Treasury, or by insurance or
guaranty issued by a firm meeting the requirements of paragraphs
(b) or (c) of this section with coverage limits specified above in
§515.21; and the name, address and facsimile number of each surety,
insurer or guarantor providing coverage pursuant to this section.
Each group or association of ocean transportation intermediaries or
its financial responsibility provider shall notify the Commission
within thirty (30) days of any changes to its list;

(3) The group or association shall provide the Commission
with a sample copy of each type of existing financial
responsibility coverage used by member ocean transportation
intermediaries;

(4) FEach group or association of ocean transportation
intermediaries shall be responsible for ensuring that each member’s
financial responsibility coverage allows for claims to be made in
the United States against the Surety, Insurer or Guarantor for any

judgment for damages against the ocean transportation intermediary
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arising from its transportation-related activities under the Act,
or order for reparations issued pursuant to section 11 of the Act,
or any penalty assessed against the ocean transportation
intermediary pursuant to section 13 of the Act. Each group or
association of ocean transportation intermediaries shall be
responsible for requiring each member ocean transportation
intermediary to provide it with wvalid proof of financial
responsibility annually;

(5) Where the group or association of ocean transportation
intermediaries determines to secure on behalf of its members other
forms of financial responsibility, as specified by this section,
for damages, reparations or penalties not covered by a member’s
individual financial responsibility coverage, such additional
coverage must:

(i) Allow claims to be made in the United States directly
against the group or association’s Surety, Insurer or Guarantor for
damages against each covered member ocean transportation
intermediary arising from each covered member ocean transportation
intermediary’s transportation-related activities under the Act, or
order for reparations issued pursuant to section 11 of the Act, or
any penalty assessed against each covered member ocean
transportation intermediary pursuant to section 13 of the Act; and

(ii) Be for an amount up to $75,000 or $150,000, whichever is

applicable, for each covered member ocean transportation
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intermediary up to a maximum of $3,000,000 for each group or
association of ocean transportation intermediaries. In the event
of a claim against a group bond, the bond must be replenished up to
the original amount of coverage within 30 days payment of the
claim; and

(6) The coverage provided by the group or association of
ocean transportation intermediaries on behalf of its members shall
be provided by:

(i} in the case of a surety bond, a surety company found
acceptable to the Secretary of the Treasury and issued by such a
surety company on Form FMC-69; and

(ii) in the case of insurance and guaranty, a firm having a
financial rating of Class V or higher under the Financial Size
Categories of A.M. Best & Company or equivalent from an acceptable
international rating organization, Underwriters at Lloyd’s, or
surplus line insurers named on a current “white list” issued by the
Non-Admitted 1Insurers’ Information Office of the National
Association of Insurance Commissioners and issued by such firms on
Form FMC-67 and Form FMC-68, respectively.

(e} All forms and documents for establishing financial
responsibility of ocean transportation intermediaries prescribed in
this section shall be submitted to the Director, Bureau of Tariffs,
Certification and Licensing, Federal Maritime Commission,

Washington, DC 20573. Such forms and documents must clearly
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identify the name; trade name, if any; and the address of each
ocean transportation intermediary.

§ 515.23 Claims against an ocean transportation intermediary.

The Commission or another party may seek payment from the
bond, insurance, or other surety that is obtained by an ocean
transportation intermediary pursuant to this section.

(a) Pavment pursuant to Commission orderxr. If the Commission

issues an order for reparation pursuant to section 11 or 14 of the
Act, or assesses a penalty pursuant to section 13 of the Act, a
bond, insurance, or other surety shall be available to pay such
order or penalty.

{b) Pavment pursuant to a claim. (1) If a party does not file

a complaint with the Commission pursuant to section 11 of the Act,
but otherwise seeks to pursue a claim against an ocean
transportation intermediary bond, insurance or other surety for
damages arising from its transportation-related activities, it
shall attempt to resolve 1its claim with the financial
responsibility provider prior to seeking payment on any judgment
for damages obtained. When a claimant seeks payment under this
section, it simultaneously shall notify both the financial
responsibility provider and the ocean transportation intermediary
of the claim by certified mail, return receipt requested. The
bond, insurance, or other surety may be available to pay such claim

if:
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(i) the ocean transportation intermediary consents to payment,
subject to review by the financial responsibility provider; or

(ii) the ocean transportation intermediary fails to respond
within 45 days from the date of the notice of the claim to address
the wvalidity of the claim, and the financial responsibility
provider deems the claim wvalid.

(2) If the parties fail to reach an agreement in accordance
with paragraph (b) (1) of this section within 90 days of the date of
the initial notification of the claim, the bond, insurance, or
other surety shall be available to pay any judgment for damages
obtained from an appropriate court. The financial responsibility
provider shall pay such judgment for damages only to the extent
they arise from the transportation-related activities of the ocean
transportation intermediary ordinarily within 10 days, without
requiring further evidence related to the validity of the claim; it
may, however, 1inquire into the extent to which the judgment for
damages arises from the ocean transportation intermediary’s
transportation-related activities.

{c) The Federal Maritime Commission shall not serve as
depository or distributor to third parties of bond, guaranty, or
insurance funds in the event of any claim, judgment, or order for
reparation.

15.24 Agent for service of process.

(a) Every ocean transportation intermediary not located in
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the United States and every group or association of ocean
transportation intermediaries not located in the United States
which provides financial coverage for the financial responsibility
of a member ocean transportation intermediary shall designate and
maintain a person in the United States as legal agent for the
receipt of judicial and administrative process, including
subpoenas.

(b) If the designated legal agent cannot be served because of
death, disability, or wunavailability, the Secretary, Federal
Maritime Commission, will be deemed to be the legal agent for
service of process. Any person serving the Secretary must also
send to the ocean transportation intermediary, or group or
association of ocean transportation intermediaries which provide
financial coverage for the financial responsibilities of a member
ocean transportation intermediary, by registered mail, return
receipt requested, at its address published in its tariff, a copy
of each document served upon the Secretary, and shall attest to
that mailing at the time service is made upon the Secretary.

(c) Service of administrative process, other than subpoenas,
may be effected upon the legal agent by mailing a copy of the
document to be served by certified or registered mail, return
receipt requested. Administrative subpoenas shall be served in
accordance with §502.134 of this chapter.

(d) Designations of resident agent under paragraphs (a) and
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(b) of this section and provisions relating to service of process
under paragraph (c) of this section shall be published in the occean
transportation intermediary’s tariff, when required, in accordance
with part 520 of this chapter.

(e} Every ocean transportation intermediary using a group or
association of ocean transportation intermediaries to cover its
financial responsibility requirement under §515.21 (b) shall publish
the name and address of the group or association’s resident agent
for receipt of judicial and administrative process, including
subpoenas, in its tariff, when required, in accordance with part
520 of this chapter.

515.25 Fili of proof of financial responsibility.

(a) Filing of vproof of financial responsibilitvy. Upon

notification by the Commission by certified U.S. mail or other
method reasonably calculated to provide actual notice that the
applicant has been approved for licensing, the applicant shall file
with the Director of the Commission’s Bureau of Tariffs,
Certification and Licensing proof of financial responsibility in
the form and amount prescribed in §515.21. No tariff shall be
published until a license is issued, if applicable, and proof of
financial responsibility is provided. No license will be issued
until the Commission is in receipt of valid proof of financial
responsibility from the applicant. If more than six (6) months

elapse between issuance of the notification of qualification and
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receipt of the proof of financial responsibility, the Commission
may, at its discretion, undertake a supplementary investigation to
determine the applicant’s continued qualification, for which a fee
is required under §515.5(b) (3). Should the applicant not file the
requisite proof of financial responsibility within two vyears of
notification, the Commission will consider the application to be
invalid.

(b) Branch offices. New proof of financial responsibility, or

a rider to the existing proof of financial responsibility,
increasing the amount of the bond in accordance with §515.21 (a) (5},
shall be filed with the Commission prior to the date the licensee
commences operation of any branch office. Failure to adhere to this
requirement may result in revocation of the license.

§ 515.26 Termination of financial responsibility.

No license shall remain 1in effect unless valid proof of
financial responsibility is maintained on file with the Commission.
Upon receipt of notice o0f termination of such financial
responsibility, the Commission shall notify the concerned licensee
by certified U.S. mail or other method reasonably calculated to
provide actual notice, at 1its last known address, that the
Commission shall, without hearing or other proceeding, revoke the
license as of the termination date of the financial responsibility,
unless the licensee shall have submitted valid replacement proof of

financial responsibility before such termination date. Replacement
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financial responsibility must bear an effective date no later than
the termination date of the expiring financial responsibility.

§ 515.27 Proof of compliance.

(a) No common carrier may transport cargo for the account of
a shipper known by the carrier to be an NVOCC unless the carrier has
determined that the NVOCC has a tariff and financial responsibility
as required by sections 8 and 19 of the Act.

{(b) A common carrier can obtain proof of an NVOCC’s compliance
with the tariff and financial responsibility requirements by:

(1) Reviewing a copy of the tariff rule published by the NVOCC
and in effect under part 520 of this chapter;

(2) Consulting the Commission to verify that the NVOCC has
filed evidence of its financial responsibility; or

(3) Any other appropriate procedure, provided that such
procedure is set forth in the carrier’s tariff.

{c) A common carrier that has employed the procedure
prescribed in either paragraph (b) (1) or (b) (2) of this section
shall be deemed to have met its obligations under section 10(b) (11)
of the Act, unless the common carrier knew that such NVOCC was not
in compliance with the tariff and financial responsibility
requirements. -

{(d) The Commission will publish at its website, www.fmc.gov,
a list of the locations of all carrier and conference tariffs, and

a list of ocean transportation intermediaries who have furnished the
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Commission with evidence of financial responsibility, current as of
the last date on which the list is updated. The Commission will
update this list on a periodic basis.

Appendix A to Subpart C of Part 515--Ocean Transportation

Intermediary (QTI) Bond Form [Form 48]

Form FMC-438
FEDERAL MARITIME COMMISSION
Ocean Transportation Intermediary (OTI) Bond (Section 19,
Shipping Act of 1984, as amended by the Ocean Shipping Reform
Act of 1998 and the Coast Guard Authorization Act of 1998)

;, a5 Principal (hereinafter called Principal),

and , as Surety (hereinafter called Surety) are held
and firmly bound unto the United States of America in the sum of

$ for the payment of which sum we bind ourselves, our

heirs, executors, administrators, successors and assigns, jointly
and severally.

Whereas, Principal operates as an OTI in the waterborne foreign
commerce of the United States in accordance with the Shipping Act
of 1984, as amended by the Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998 ("1984 Act”), 46 U.S.C. app
1702, and, if necessary, has a valid tariff published pursuant to
46 CFR part 515 and 520, and pursuant to section 19 of the 1984 Act,
files this bond with the Commission;

Now, Therafore, The condition of this obligation is that the
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penalty amount of this bond shall be available to pay any judgment
or any settlement made pursuant to a claim under 46 CFR § 515.23 (b}
for damages against the Principal arising from the Principal's
transportation related activities or order for reparations issued
pursuant to section 11 of the 1984 Act, 46 U.S.C. app. 1710, or any
penalty assessed against the Principal pursuant to section 13 of the
1984 Act, 46 U.S.C. app. 1712.

This bond shall inure to the benefit of any and all persons who
have obtained a judgment or a settlement made pursuant to a claim
under 46 CFR § 515.23(b) for damages against the Principal arising
from its transportation related activities or order of reparation
issued pursuant to section 11 of the 1984 Act, and to the benefit
of the Federal Maritime Commission for any penalty assessed against
the Principal pursuant to section 13 of the 1984 Act. However, the
bond shall not apply to shipments of used household goods and
personal effects for the account of the Department of Defense or the
account of federal civilian executive agencies shipping under the
International Household Goods Program administered by the General
Services Administration.

The liability of the Surety shall not be discharged by any
payment or succession of payments hereunder, unless and until such
payment or payments shall aggregate the penalty of this bond, and
in no event shall the Surety's total obligation hereunder exceed

sald penalty regardless of the number of claims or claimants.
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This bond is effective the day of ,

19_____, and shall continue in effect until discharged or terminated
as herein provided. The Principal or the Surety may at any time
terminate this bond by written notice to the Federal Maritime
Commission at its office in Washington, DC. Such termination shall
become effective thirty (30) days after receipt of said notice by
the Commission. The Surety shall not be 1liable for any
transportation related activities of the Principal after the
expiration of the thirty (30) day period but such termination shall
not affect the liability of the Principal and Surety for any event
occurring prior to the date when said termination becomes effective.

The Surety consents to be sued directly in respect of any bonag
fide claim owed by Principal for damages, reparations or penalties
arising from the transportation-related activities under the 1984
Act of Principal in the event that such legal liability has not been
discharged by the Principal or Surety within 10 days after a
claimant has obtained a final Jjudgment (after appeal, if any)
against the Principal from a United States Federal or State Court
of competent jurisdiction and has complied with the procedures for
collecting on such a Jjudgment pursuant to 46 CFR 515.23(b), the
Federal Maritime Commission, or where all parties and claimantg
mutually consent, from a foreign court, or where such claimant has
become entitled to payment of a specified sum by virtue of a

compromise settlement agreement made with the Principal and/or
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Surety pursuant to 46 CFR 515.23(b), whereby, upon payment of the
agreed sum, the Surety 1is to Dbe fully, irrevocably and
unconditionally discharged from all further liability to such
claimant; provided, however, that Surety’s total obligation
hereunder shall not exceed the amount per OTI set forth in 46 CFR
§ 515.21 or the amount per group or association of OTIs set forth
in 46 CFR § 515.21.

The underwriting Surety will promptly notify the Director,
Bureau of Tariffs, Certification and Licensing, Federal Maritime
Commission, Washington, DC 20573, of any claim(s) against this bond.

Signed and sealed this day of , 19

(Please type name of signer under each signature.)

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Trade Name, If Any

Corporate Principal

State of Incorporation
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Trade Name, If Any

Business Address

By

Title

(Affix Corporate Seal)

Corporate Surety

Business Address

By

Title

(Affix Corporate Seal)

Appendix B to Subpart C of Part 515--Ocean Transportation

Intermediary {QTI) Insurance Form [Form 67]

Form FMC-67
FEDERAL MARITIME COMMISSION
Ocean Transportation Intermediary {OTI) Insurance
Form Furnished as Evidence of Financial Responsibility
Under 46 U.S.C. app. 1718

This is to certify, that the (Name of Insurance Companv) ,

(hereinafter “Insurer”) of (Home Office Address of Companv)

has issued to {OTI or Group or Association of OTIs) (hereinafter

called "insured" of {Address of OTI or Group or Association of

OTIs) a policy or policies of insurance for purposes of complying

with the provisions of 46 U.S.C. app. 1718 and the rules and
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regulations, as amended, of the Federal Maritime Commission, which
provide compensation for damages, reparations or penalties arising
from the transportation-related activities of Insured, and made
pursuant to the Shipping Act of 1984, as amended by the Ocean
Shipping Reform Act of 1998 and the Coast Guard Authorization Act
of 1998 (™1984 Act”).

WHEREAS, the Insured is or may become an OTI subject to the
1984 Act, 46 U.S.C. app. 1701 et seq., and the rules and regulations
of the Federal Maritime Commission, or is or may become a group or
association of OTIs, and desires to establish financial
responsibility in accordance with section 19 of the 1984 Act, files
with the Commission this Insurance Form as evidence of its financial
responsibility and evidence of a financial rating for the Insurer
of Class V or higher under the Financial Size Categories of A.M.
Best & Company or equivalent from an acceptable international rating
organization on such organization's letterhead or designated form,
or, in the case of insurance provided by Underwriters at Lloyd’s,
documentation verifying membership in Lloyd’s, or, in the case of
surplus lines insurers, documentation verifying inclusion on a
current “white 1list” issued Dby the Non-Admitted Insurers’
Information Office of the National Association of Insurance
Commissioners.

WHEREAS, the Insurance is written to assure compliance by the

Insured with section 19 of the 1984 Act, 46 U.S.C. app. 1718, and
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the rules and regulations of the Federal Maritime Commission
relating to evidence of financial responsibility for OTIs, this
Insuranc¢e shall be available to pay any Jjudgment obtained or any
settlement made pursuant to claim under 46 CFR § 515.23(b) for
damages against the Insured arising from the Insured’s
transportation-related activities under the 1984 Act, or order for
reparations issued pursuant to section 11 of the 1984 Act, 46
U.S.C. app. 1710, or any penalty assessed against the Insured
pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712;
provided, however, that Insurer's obligation for a group or
association of OTIs shall extend only to such damages, reparations
or penalties described herein as are not covered by another
insurance policy, guaranty or surety bond held by the OTI(s) against
which a claim or final judgment has been brought and that Insurer’s
total obligation hereunder shall not exceed the amount per OTI set
forth in 46 CFR § 515.21 or the amount per group or association of
OTIs set forth in 46 CFR § 515.21 in aggregate.

WHEREAS, the Insurer certifies that it has sufficient and
acceptable assets located in the United States to cover all
liabilities of Insured herein described, this Insurance shall inure
to the benefit of any and all persons who have a bona fide claim
against the Insured pursuant to 46 CFR § 515.23(b) arising from its
transportation-related activities under the 1984 Act, or order of

reparation issued pursuant to section 11 of the 1984 Act, and to the
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benefit of the Federal Maritime Commission for any penalty assessed
against the Insured pursuant to section 13 of the 1984 Act.

The Insurer consents to be sued directly in respect of any bona
fide claim owed by Insured for damages, reparations or penalties
arising from the transportation-related activities under the 1984
Act, of Insured in the event that such legal liability has not been
discharged by the Insured or Insurer within 10 days after a claimant
has obtained a final judgment (after appeal, if any) against the
Insured from a United States Federal or State Court of competent
jurisdiction and has complied with the procedures for collecting on
such a judgment pursuant to 46 CFR § 515.23(b), the Federal Maritime
Commission, or where all parties and claimants mutually consent,
from a foreign court, or where such claimant has become entitled to
payment of a specified sum by virtue of a compromise settlement
agreement made with the Insured and/or Insurer pursuant to 46 CFR
515.23(b), whereby, upon payment of the agreed sum, the Insurer isg
to be fully, irrevocably and unconditionally discharged from all
further 1liability to such claimant; provided, however, that
Insurer's total obligation hereunder shall not exceed the amount per
OTI set forth in 46 CFR § 515.21 or the amount per group or
association of 0OTIs set forth in 46 CFR § 515.21.

The liability of the Insurer shall not be discharged by any
payment or succession of payments hereunder, unless and until such

payment or payments shall aggregate the penalty of the Insurance of
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the amount per member OTI set forth in 46 CFR § 515.21 or the amount
per group or association of OTIs set forth in 46 CFR § 515.21,
whichever comes first, regardless of the financial responsibility
or lack thereof, or the solvency or bankruptcy, of Insured.

The insurance evidenced by this undertaking shall be applicable
only in relation to incidents occurring on or after the effective
date and before the date termination of this undertaking becomes
effective. The effective date of this undertaking shall be
day of 19 , and shall continue in effect until
discharged or terminated as herein provided. The Insured or the
Insurer may at any time terminate the Insurance by filing a notice
in writing with the Federal Maritime Commission at its office in
Washington, D.C. Such termination shall become effective thirty
(30) days after receipt of said notice by the Commission. The
Insurer shall not be 1liable for any transportation-related
activities under the 1984 Act of the Insured after the expiration
of the thirty (30) day period but such termination shall not affect
the 1liability of the Insured and Insurer for such activities
occurring prior to the date when said termination becomes effective.

Insurer or Insured shall immediately give notice to the Federal
Maritime Commission of all lawsuits filed, judgments rendered, and
payments made under the insurance policy.

(Name of Agent) domiciled in the United

States, with offices located in the United States, at
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is hereby designated as the Insurer’s agent for service
of process for the purposes of enforcing the Insurance certified to
herein.

If more than one insurer joins in executing this document, that
action constitutes joint and several liability on the part of the
insurers.

The Insurer will promptly notify the Director, Bureau of
Tariffs, Certification and Licensing, Federal Maritime Commission,
Washington, D.C. 20573, of any claim(s) against the Insurance.

Signed and sealed this ___ day of

, 19

Signature of Official signing on behalf

of Insurer

Type Name and Title of signer

This Insurance Form has been filed with the Federal Maritime
Commission.

Appendix C to Subpart C of Part 515--Ocean Transportation

Intermediaryv_(QTI) Guaranty Form [Form 68

Form FMC-68
FEDERAL, MARITIME COMMISSION
Guaranty in Respect of Ocean Transportation Intermediary
(OTI) Liability for Damages, Reparations or Penalties Arising
from Transportation-Related Activities Under the Shipping Act of

1984, as amended by the Ocean Shipping Reform Act of 1998
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and the Coast Guard Authorization Act of 1998

1. WHEREAS (Name of Applicant) (Hereinafter

referred to as the ™“Applicant”) 1is or may become an Ocean
Transportation Intermediary (“OTI”) subject to the Shipping Act of
1984, as amended by the Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998 (“1984 Act”), 46 U.S.C. app.
1701 et sed., and the rules and regulations of the Federal Maritime
Commission (“FMC”), or is or may become a group or association of
OTIs, and desires to establish its financial responsibility in
accordance with section 19 of the 1984 Act, then, provided that the
FMC shall have accepted, as sufficient for that purpose, the
Applicant’s application, supported by evidence of a financial rating
for the Guarantor of Class V or higher under the Financial Size
Categories of A.M. Best & Company or equivalent from an acceptable
international rating organization on such rating organization’s
letterhead or designated form, or, in the case of Guaranty provided
by Underwriters at Lloyd’s, documentation verifying membership in
Lloyd’'s, or, in the case of surplus lines insurers, documentation
verifying inclusion on a current "“white list” issued by the Non-
Admitted Insurers’ Information Office of the National Association
of Insurance Commissiocners, the undersigned Guarantor certifies that
it has sufficient and acceptable assets located in the United States
to cover all transportation-related liabilities of the covered OTI

as specified under the 1984 Act.
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2. Now, Therefore, The condition of this obligation is that
the penalty amount of this Guaranty shall be available to pay any
judgment obtained or any settlement made pursuant to a claim under
46 CFR § 515.23(b) for damages against the Applicant arising from
the Applicant's transportation related activities or order for
reparations issued pursuant to section 11 of the 1984 Act, 46
U.5.C. app. 1710, or any penalty assessed against the Principal
pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712.

3. The undersigned Guarantor hereby guarantees to be sued
directly in respect of any bona fide claim owed by Applicant for
damages, reparations or penalties arising from Applicant’s
transportation-related activities under the 1984 Act, in the event
that such legal liability has not been discharged by the Applicant
within 10 days after any such claimant has obtained a final judgment
(after appeal, if any) against the Applicant from a United States
Federal or State Court of competent jurisdiction and has complied
with the procedures for collecting on such a judgment pursuant to
46 CFR § 515.23(b), the FMC, or where all parties and claimants
mutually consent, from a foreign court, or where such claimant has
become entitled to payment of a specified sum by virtue of a
compromise settlement agreement made with the Applicant and/or
Guarantor pursuant to 46 CFR 515.23(b), whereby, upon payment of the
agreed sum, the Guarantor 1is to be fully, irrevocably and

unconditionally discharged from all further 1liability to such
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claimant. In the case of a guaranty covering the liability of a
group or association of OTIs, Guarantor’s obligation extends only
to such damages, reparations or penalties described herein as are
not covered by another insurance policy, guaranty or surety bond
held by the OTI(s) against which a claim or final judgment has been
brought.

4. The Guarantor’s liability under this Guaranty in respect
to any claimant shall not exceed the amount of the guaranty; and the
aggregate amount of the Guarantor’s liability under this Guaranty
shall not exceed the amount per OTI set forth in 46 CFR § 515.21 or
the amount per group or association of OTIs set forth in 46 CFR §
515.21 in aggregate.

5. The Guarantor's liability under this Guaranty shall attach
only in respect of such activities giving rise to a cause of action
against the Applicant, in respect of any of its transportation-
related activities under the 1984 Act, occurring after the Guaranty
has become effective, and before the expiration date of this
Guaranty, which shall be the date 30 days after the date of receipt
by FMC of notice in writing that either Applicant or the Guarantor
has elected to terminate this Guaranty. The Guarantor and/or
Applicant specifically agree to file such written notice of
cancellation.

6. Guarantor shall not be liable for payments of any of the

damages, reparations or penalties hereinbefore described which arise
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as the result of any transportation-related activities of Applicant
after the cancellation of the Guaranty, as herein provided, but such
cancellation shall not affect the liability of the Guarantor for the
payment of any such damages, reparations or penalties prior to the
date such cancellation becomes effective.

7. Guarantor shall pay, subject up to a limit of the amount
per OTI set forth in 46 CFR § 515.21, directly to a claimant any sum
or sums which Guarantor, in good faith, determines that the
Applicant has failed to pay and would be held legally liable by
reason of Applicant's transportation-related activities, or its
legal responsibilities under the 1984 Act and the rules and
regulations of the FMC, made by Applicant while this agreement is
in effect, regardless of the financial responsibility or lack
thereof, or the solvency or bankruptcy, of Applicant.

8. Applicant or Guarantor shall immediately give written
notice to the FMC of all lawsuits filed, judgments rendered, and
payments made under the Guaranty.

9. Applicant and Guarantor agree to handle the processing and
adjudication of claims by claimants under the Guaranty established
herein in the United States, unless by mutual consent of all parties
and claimants another country is agreed upon. Guarantor agrees to
appoint an agent for service of process in the United States.

10. This Guaranty shall be governed by the laws in the State

of to the extent not inconsistent with the rules
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and regulations of the FMC.

11. This Guaranty 1is effective_ the day of , 19
_, 12:01 a.m., standard time at the address of the Guarantor as
stated herein and shall continue in force until terminated as herein
provided.

12, The Guarantor hereby designates as the Guarantor’s legal

agent for service of process domiciled in the United States

, with offices located in the United

States at , for the

purposes of enforcing the Guaranty described herein.

(Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)

By (Signature and Title)

Apprendix D to . Subpart C of Part 515 -- Ocean Transportation

Intermediary {QTI) Group Bond Form [FMC-69]

Form FMC-69
FEDERAL MARITIME COMMISSION
Ocean Transportation Intermediary (OTI) Group Supplemental
Coverage Bond Form (Section 19, Shipping Act of 1984, as amended
by the Ocean Shipping Reform Act of 1998 and the Coast Guard
Authorization Act of 1998)

, as Principal (hereinafter called

Principal), and , as Surety (hereinafter
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called Surety) are held and firmly bound unto the United States of

America in the sum of $ for the payment of which sum

we bind ourselves, our heirs, executors, administrators, successors
and assigns, jointly and severally.

WHEREAS, (Principal) operates as a group

or association of OTIs in the waterborne foreign commerce of the
United States and pursuant to section 19 of the Shipping Act of
1984, as amended by the Ocean Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998 (1984 Act”), files this bond
with the Federal Maritime Commission;

NOW, THEREFORE, the conditions of this obligation are that the
penalty amount of this bond shall be available to pay any judgment
obtained or any settlement made pursuant to a claim under 46 CFR §
515.23 (b) against the OTIs enumerated in Appendix A of this bond for
damages arising from any or all of the identified OTIs'
transportation-related activities under the 1984 Act, 46 U.S.C. app.
1701 et seqg., or order for reparations issued pursuant to section
11 of the 1984 Act, 46 U.S.C. app. 1710 or any penalty assessed
pursuant to section 13 of the 1984 Act, 46 U.S.C. app. 1712 that are
not covered by the identified OTIs' individual insurance
policy(ies), guaranty(ies) or surety bond(s).

This bond shall inure to the benefit of any and all persons who
have obtained a judgment or made a settlement pursuant to a claim

under 46 CFR § 515.23(b) for damages against any or all of the OTIs
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identified in Appendix A not covered by said OTIs’ insurance
policy(ies), guaranty(ies) or surety bond(s) arising from said OTIs’
transportation-related activities under the 1984 Act, or order for
reparation issued pursuant to section 11 of the 1984 Act, and to the
benefit of the Federal Maritime Commission for any penalty assessed
against said OTIs pursuant to section 13 of the 1984 Act. However,
the bond shall not apply to shipments of used household goods and
personal effects for the account of the Department of Defense or the
account of federal civilian executive agencies shipping under the
International Household Goods Program administered by the General
Services Administration.

The Surety consents to be sued directly in respect of any bona
fide claimowed by any or all of the OTIs identified in Appendix A
for damages, reparations or penalties arising from the
transportation-related activities under the 1984 Act of the OTIs in
the event that such legal liability has not been discharged by the
OTIs or Surety within 10 days after a claimant has obtained a final
judgment (after appeal, if any) against the OTIs from a United
States Federal or State Court of competent jurisdiction and has
complied with the procedures for collecting on such a Jjudgment
pursuant to 46 CFR 515.23(b), the Federal Maritime Commission, or
where all parties and claimants mutually consent, from a foreign
court, or where such claimant has become entitled to payment of a

specified sum by virtue of a compromise settlement agreement made

wero

o R AR o

Wbttty ¢ o



- 82 -

with the OTIs and/or Surety pursuant to 46 CFR 515.23(b), whereby,
upon payment of the agreed sum, the Surety is to be fully,
irrevocably and unconditionally discharged from all further
liability to such claimant.

The liability of the Surety shall not be discharged by any
payment or succession of payments hereunder, unless and until such
payment or payments shall aggregate the penalty of this bond, and
in no event shall the Surety's total obligation hereunder exceed the
amount per member OTI set forth in 46 CFR § 515.21 identified in
Appendix A, or the amount per group or association of OTIs set forth
in 46 CFR § 515.21, regardless of the number of OTIs, claims or
claimants.

This bond is effective the day of , 19 , and

shall continue in effect until discharged or terminated as herein
provided. The Principal or the Surety may at any time terminate
this bond by written notice to the Federal Maritime Commission at
its office in Washington, DC. Such termination shall become
effective thirty (30) days after receipt of said notice by the
Commission. The Surety shall not be liable for any transportation-
related activities of the OTIs identified in Appendix A as covered
by the Principal after the expiration of the thirty (30) day period,
but such termination shall not affect the liability of the Principal
and Surety for any transportation-related activity occurring prior

to the date when said termination becomes effective.
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The Principal or financial responsibility provider will
promptly notify the underwriting Surety and the Director, Bureau of
Tariffs, Certification and Licensing, Federal Maritime Commission,
Washington, DC 20573, of any additions, deletions or changes to the
OTIs enumerated in Appendix A. In the event of additions to
Appendix A, coverage will be effective upon receipt of such notice,
in writing, by the Commission at its office in Washington, DC. In
the event of deletions to Appendix A, termination of coverage for
such OTI(s) shall become effective thirty (30) days after receipt
of written notice by the Commission. Neither the Principal nor the
Surety shall be liable for any transportation-related activities of
the OTI(s) deleted from Appendix A after the expiration of the
thirty (30) day period, but such termination shall not affect the
liability of the Principal and Surety for any transportation-related
activity of said OTI(s) occurring prior to the date when said
termination becomes effective.

The underwriting Surety will promptly notify the Director,
Bureau of Tariffs, Certification and Licensing, Federal Maritime
Commission, Washington, DC 20573, of any claim(s) against this bond.

Signed and sealed this day of , 19 ’

(Please type name of signer under each signature).

Individual Principal or Partner

Business Address

Individual Principal or Partner

14
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Business Address

Individual Principal or Partner

Business Address

Trade Name, if Any

Corporate Principal

Place of Incorporation

Trade Name, if Any

Business Address (Affix

Corporate Seal)

By

Title

Principal’s Agent for Service

of Process (Required if Principal is not a U.S. Corporation)

Agent’s Address

Corporate Surety

Business Address (Affix

Corporate Seal)

By

Title

Subpart D - Duties and Responsibilities of Ocean Transportation
Intermediaries; Reports to Commission

§ 515.31 General duties.
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(a) License; name and number. Each licensee shall carry on its
business only under the name in which its license is issued and only
under its license number as assigned by the Commission. Wherever
the licensee's name appears on shipping documents, its Commission
license number shall also be included.

(b} Stationery and billing forms; notice of shippezn

affiliation. (1) The name and license number of each licensee shall

be permanently imprinted on the licensee’s office stationery and
billing forms. The Commission may temporarily waive this
requirement for good cause shown if the licensee rubber stamps or
types its name and Commission license number on all papers and
invoices concerned with any ocean transportation intermediary
forwarding transaction.

(2) When a licensee is a shipper or seller of goods in
international commerce or affiliated with such an entity, the
licensea shall have the option of:

(i) Identifying itself as such and/or, where applicable,
listing its affiliates on its office stationery and billing forms,
or

(ii) including the following notice on such items:

This company is a shipper or seller of goods in international,

commerce qagr is affiliated with such an entitv. Upon request,

a _general :statement of its business activities and those of

itg affiliptes, along with a written list of the names of such
affiliates, will be provided.

(c) Use of license byv others; prohibition. No licensee shall
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permit its license or name to be used by any person who is not a
bona fide individual employee of the licensee. Unincorporated
branch offices of the licensee may use the license number and name
of the licensee if such branch offices:

(1) have been reported to the Commission in writing; and

(2) are covered by increased financial responsibility in
accordance with §515.21(a) (5).

(d) Arrangements with ocean transportation intermediaries

whose licenses have been revoked. Unless prior written approval

from the Commission has been obtained, no licensee shall, directly
or indirectly:

(1) Agree to perform ocean transportation intermediary
services on shipments as an associate, correspondent, officer,
employee, agent, or sub-agent of any person whose license has been
revoked or suspended pursuant to §515.16;

(2) Assist in the furtherance of any ocean transportation
intermediary business of such person;

(3) Share forwarding fees or freight compensation with any
such person; or

(4) Permit any such person, directly or indirectly, to
participate, through ownership or otherwise, in the control or
direction of the ocean transportation intermediary business of the
licensee.

(e) Arrangements with unauthorized persons. No licensee shall

» i

BRI R RN eyt

e

[ R ]

s e s ra

drean

W - e

i & o ¢




- 87 -
enter into an agreement or other arrangement (excluding sales agency
arrangements not prohibited by law or this part) with an unlicensed
person that bestows any fee, compensation, or other benefit upon the
unlicensed person. When a licensee is employed to perform ocean
transportation intermediary services by the agent of the person
responsible for paying for such services, the licensee shall also
transmit a copy of its invoice for services rendered to the person
paying those charges.

(f) False or fraudulent claims, false information. No licensee

shall prepare or file or assist in the preparation or filing of any
claim, affidavit, letter of indemnity, or other paper or document
concerning an ocean transportation intermediary transaction which
it has reason to believe is false or fraudulent, nor shall any such
licensee knowingly impart to a principal, shipper, common carrier
or other person, false information relative to any ocean
transportation intermediary transaction.

(g) Information provided to the principal or shipper. No

licensee shall withhold any information concerning an ocean
transportation intermediary transaction from its principal or
shipper, and each licensee shall comply with the laws of the United
States and shall exercise due diligence to assure that all
information provided to its principal or shipper or provided in any
export declaration, bill of lading, affidavit, or other document

which the licensee executes in connection with a shipment is
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accurate.

({h) Errors and omissions of the principal or shipper. A

licensee who has reason to believe that its principal or shipper has
not, with respect to a shipment to be handled by such licensee,
complied with the laws of the United States, or has made any error
or misrepresentation in, or omission from, any export declaration,
bill of lading, affidavit, or other paper which the principal or
shipper executes in connection with such shipment, shall advise its
principal or shipper promptly of the suspected noncompliance, error,
misrepresentation or omission, and shall decline to participate in
any transaction involving such document until the matter is properly
and lawfully resolved.

(i) Response to requests of Commission. Upon the request of

any authorized representative of the Commission, a licensee shall
make available promptly for inspection or reproduction all records
and books of account in connection with its ocean transportation
intermediary business, and shall respond promptly to any lawful
inquiries by such representative.

(j) Express written authoritv. No licensee shall endorse or

negotiate any draft, check, or warrant drawn to the order of its
principal or shipper without the express written authority of such
principal or shipper.

(k) Invoices; documents available upon request. Upon the

request of its principal(s) or shipper{s), each licensee shall
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provide a complete breakout of its charges and a true copy of any
underlying document or bill of charges pertaining to the licensee's
invoice. The following notice shall appear on each invoice to a
principal or shipper:

Upon recguest, we shall provide a detailed breakout of the

components of all charges assessed and a true copy of each

pertinent document relating to these charges.
(1) Accounting to principal or shipper. Each licensee shall

account to its principal(s) or shipper(s) for overpayments,
adjustments of charges, reductions in rates, insurance refunds,
insurance monies received for claims, proceeds of C.0.D. shipments,
drafts, letters of credit, and any other sums due such principal (s)
or shipper(s).

§ 515.32 Recoxds regquired to be kept.

Each licensee shall maintain in an orderly and systematic
manner, and keep current and correct, all records and books of
account in connection with its ocean transportation intermediary
business. These records must be kept in the United States in such
manner as to enable authorized Commission personnel to readily
determine the licensee's cash position, accounts receivable and
accounts payable. The licensee must maintain the following records
for a period of five years:

(a) General financial data. A current running account of all
receipts and disbursements, accounts receivable and payable, and

daily cash balances, supported by appropriate books of account, bank
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deposit slips, canceled checks, and monthly reconciliation of bank
statements.

(b} Tvypes of services by shipment. A separate file shall be

maintained for each shipment. Each file shall include a copy of each
document prepared, processed, or obtained by the licensee, including
each invoice for any service arranged by the licensee and performed
by others, with respect to such shipment.

(c) Receipts and disbursements by shipment. A record of all

sums received and/or disbursed by the licensee for services rendered
and out-of-pocket expenses advanced 1in connection with each

shipment, including specific dates and amounts.

(d) Special contracts. A true copy, or if oral, a true and
complete memorandum, of every special arrangement or contract
between a licensed freight forwarder and a principal, or
modification or cancellation therecf. Bona fide shippers shall alsoc
have access to such records upon reasonable request.

§ 515.33 Requlated Persons Index.

The Regulated Persons Index is a database containing the names,
addresses, phone/fax numbers and bonding information, where
applicable, of Commission-regulated entities. The database may be
purchased for $84 by contacting Bureau of Tariffs, Certification and
Licensing, Federal Maritime Commission, Washington, DC 20573.
Contact information 1is listed on the Commission’s website at

www. fmc.gov.
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Subpart E -- Freight Forwarding Fees and Compensation

§ 515.41 Forwarder and principal; fees.

(a) Compensation or fee sharing. No licensed freight

forwarder shall share, directly or indirectly, any compensation or
freight forwarding fee with a shipper, consignee, seller, or
purchaser, or an agent, affiliate, or employee thereof; nor with any
person advancing the purchase price of the property or guaranteeing
payment therefor; nor with any person having a beneficial interest

in the shipment.

(b) Receipt for cargo. Each receipt for cargo issued by a
licensed freight forwarder shall be clearly identified as “Receipt
for Cargo” and be readily distinguishable from a bill of lading.

(c¢) Specgial contracts. To the extent that special

arrangements or contracts are entered into by a licensed £freight
forwarder, the forwarder shall not deny equal terms to other
shippers similarly situated.

(d) Reduced forwarding fees. No licensed freight forwarder

shall render, or offer to render, any freight forwarding service
free of charge or at a reduced fee in consideration of receiving
compensation from a common carrier or for any other reason.
Exceptign: A licensed freight forwarder may perform freight
forwarding services for recognized relief agencies or charitable
organizations, which are designated as such in the tariff of the

common carrier, free of charge or at reduced fees.
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(e} In-plant arrangements.

place an employee or employees on the premises of its principal as
part of the services rendered to such principal, provided:

(1) The in-plant forwarder arrangement is reduced to writing
in the manner of a special contract under §515.32(d), which shall
identify all services provided by either party (whether or not
constituting a freight forwarding service); state the amount of
compensation to be received by either party for such services; set
forth all details concerning the procurement, maintenance or sharing
of office facilities, personnel, furnishings, equipment and
supplies; describe all powers of supervision or oversight of the
licensee’s employee(s) to be exercised by the principal; and detail
all procedures for the administration or management of in-plant
arrangements between the parties; and

(2) The arrangement 1s not an artifice for a payment or other
unlawful benefit to the principal.

§ 515.42 Forwarder and carrier; compensation.

(a) Disclosure of principal. The identity of the shipper must

always be disclosed in the shipper identification box on the bill
of lading. The licensed freight forwarder’s name may appear with
the name of the shipper, but the forwarder must be identified as the
shipper's agent.

(b) Certification required for compensation. A common carrier

may pay compensation to a licensed freight forwarder only pursuant
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to such common carrier's tariff provisions. Where a common
carrier's tariff provides for the payment of compensation, such
compensation shall be paid on any shipment forwarded on behalf of
others where the forwarder has provided a written certification as
prescribed in paragraph (c) of this section and the shipper has been
disclosed on the bill of lading as provided for in paragraph (a) of
this section. The common carrier shall be entitled to rely on such
certification unless it knows that the certification is incorrect.
The common carrier shall retain such certification for a period of
five (5) years.

(c) Form of certification. Where a licensed freight forwarder

is entitled to eompensation, the forwarder shall provide the common
carrier with & signed certification which indicates that the
forwarder has performed the required services that entitle it to
compensation. The required certification may be placed on one copy
of the relevant bill of lading, a summary statement from the
forwarder, the forwarder’s compensation invcice, or as an
endorsement on the carrier's compensation check. Each forwarder
shall retain evidence in its shipment files that the forwarder, in
fact, has performed the required services enumerated on the
certification. The certification shall read as follows:
The undergigned hereby certifies that neither it nor any
holkding cémpany, subsidiary, affiliate, officer, director,
agant or .executive of the undersigned has a beneficial
ingerest in this shipment; that it is the holder of valid FMC

License Ng. . issued by the Federal
Maritime Commission and has performed the following services:
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(1) Engaged, booked, secured, reserved, or contracted
directlv with the carrier or its agent for space aboard a
vegsel or confirmed the availability of that space; and

(2} Prepared and processed the ocean bill of lading, dock
regeipt, or other similar document with respect to the

shipment.

(d) Compansation pursuant to tariff provisions. No licensed

freight forwarder, or employee thereof, shall accept compensation
from a common carrier which is different from that specifically
provided for in the carrier’s effective tariff(s). No conference
or group of common carriers shall deny in the export commerce of the
United States compensation to an ocean freight forwarder or limit
that compensation to less than a reasonable amount.

(e) Electronic data interchange. A licensed freight forwarder

may own, operate, or otherwise maintain or supervise an electronic
data interchange based computer system in its forwarding business;
however, the forwarder must directly perform value-added services
as described 1in paragraph (c) of this section in order to be
entitled to carrier compensation.

(f) Compensation; services performed by underlving carrier;

exemptigns. No licensed freight forwarder shall charge or collect

compensation in the event the underlying common carrier, or its
agent, has, at the request of such forwarder, performed any of the
forwarding services set forth in §515.2(i) unless such carrier or
agent 1is also a licensed freight forwarder, or unless no other

licensed freight forwarder is willing and able to perform such
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services.

(g) Duplicative compensation. A common carrier shall not pay

compensation for the services described in paragraph (c) of this
section more than once on the same shipment.

(h) Non-vessel-operating common carriers; compensation. (1)

A licensee operating as an NVOCC and a freight forwarder, or a
person related thereto, may collect compensation when, and only
when, the following certification is made together with the
certification required under paragraph (c) of this section:

The undersigned certifies that neither it nor anv related
person has issued a bill of lading or otherwise undertaken
common carrier regsponsibility as a non-vessel-operating common
carrier for the acean transportation of the shipment covered
by this bill of lading.

(2) Whenever a person acts in the capacity of an NVOCC as to
any shipment, such person shall not collect compensation, nor shall
any underlying ocean common carrier pay compensation to such person,
for such shipment.

(i) Compensation; beneficial interest. A licensed freight

forwarder may not receive compensation from a common carrier with
respect to any shipment in which the forwarder has a beneficial
interest or with respect to any shipment in which any holding
company, subsidiary, affiliate, officer, director, agent, or
executive of such forwarder has a beneficial interest.

By the Commission. 67 -

eph C. Polking
Secretary
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FEDERAL MARITIME COMMISSION

"46 CFR Parts 510, 515, and 583

[Docket No. 98-28]

Licensing, Financial Responsibility
Requirements, and{General Duties for
Ocean Transportatidn Intérmadiaries

AGENCY: Federal Magitime Commission.
acTion: Notice of Pregposed Rub&king.

SUMMARY: The Federal M&time
Commission propos#s to add new
regulations establisling licensing and
financia responsibility requireménts for
ocean transportation intermediarfes in
accordance with the:Shipping Act of
1984, as modified by the Ocean

Shipping Reform At of 1988 (the Coast

Guard Authorizatiort Act of 1998}

DATES: Submit comments on or before

January 21, 1999.

ADDREsSSES: Address:all commants

concerning this progiosed rule to:-Joseph

C. Polking, Federal Mlaritime

Commission, 8GO0 Nearth Capitol St., NW.

Room 1046, Washington, OC. 20573

0001.

FOR FURTHERINFORMATION GONTACT:
Bryant L. VanBrakle; Director, Buzeau of
Tariffs, Certificatiein and:Licénding,
Federal Maritime Eommissian, ‘600
North Capitol Street, NW.,
Washington, DC. 20573-0001,

523-5796.

Thomas Panebianco, General Counsel.
Federal Maritime Commission, $00
North Capitol St., NW., Washi
DC 20573-0001, (502) 523—5?4

SUPPL EMENTARYINF@MATICE The Ocean

Shipping Reform Act of 1988 (“OBRA"),

Public Law 105~258, 112 Stat. 1962,

amends the Shipping Act of 1984

(“1964 Act’), 46 U.SiC. app. 1701 et

seq., in severd respegts relating to ocean

freight forwarders andl non-vessels
operating common carriers

(“NVOCCs”). The Fetleral Maritime

Commission (“FMC’™ or “Commisbion’)

proposes new regulafions, st 46 CFR

part 515, to implemeht chapges
effectuated 5740by QISRA. In addition,
the proposa seeks taremove existing
parts 510 and 563. Finally, under the

Commission’s restrugturing of its :ules,

the new part 515 will be included’in

subchapter B of chapter 1V, 46 CFR.

Licensing Requirements

OSRA applies the requirements.of
section 19 of the 1984 Act to all “‘écean
transportation interrdediaries” (“QTIs")
in the United States. An OFl meags an
ocean freight forwarder or an NVQCC as
those terms are defined by the 1984 Act.
OSRA requires that all OTIs in the
United States be liceised by the
Commission.

$02)

Proposed § 515 3 seeks to license
those OTlIs who are performing 1n the
United States the services, or holding
out to perform the services, associated
with the transportation of cargo to or
from the United States. The Commission
has ruled that a freight forwarder must
perform “traditional value added
sarvices' as defined in §§ 515.2(i) and
(n)(I) to be considered a freight
forwarder. See In Re: The Impact of
Modern Technology on the Customs and
Practices of the Freight Forwarding
Industry—Petition for Rulemaking:
Order Denying Petition for Rulemaking
or Declaratory Order, 26 SR.R. 416,425
(1996). In addition, in determining
whether a person is acting as a common
carrier, and thus as an NVOCC, as
defined by section 3(6) of the 1964 Act,
the Commission has consistently held
that no single factor determines a
common carrier's status, but an essential
characteristic to be evaluated is
“whether he holds himself out to carry
goods from whomever offered to the
extent of his ability to carry.” Activities,
Filing Practices and Carrier Status of
Containerships, Inc., 9 F.M.C. 56, 62
(1965).

The legidative history of OSRA
dirdcts the Commission to determine
“when foreign-based entities conducting
business in the United States are to be
considered persons in the United
States’ for purposes of the licensing
requirements of section 19 of the 1964
Act. S. Rep. No. 105-61, 105th Cong.,
1st Sess, a 31 (1997) (“Report”).
Moreover, the Commission is directed to
congider that certain foreign-based OTlIs
would not be licensed when
establishing financial responsibility
requirements for OTIs. Id. Thus, the
language clearly contemplates that
certain foreign-based OTIs engaged in
the transportation of cargo to or from the
United States would not be licensed but
would instead be required to establish a
higher amount of financial
responsibility than those OTIs who are
‘in the United States' for purposes of the
1964 Act.

Ohe approach which the Commission
considered and rejected would have
provided: “For purposes of this part, a
person is considered to be ‘in the United
States if such person is incorporated in
the United States or maintains a
physical presence in the United States
through another person, including a
subsidiary, affiliate, agent or office
whather such subsidiary, affiliate, agent
or office is incorporated or
unincorporated. Indicia of physica
presence in the United States include,
but are not limited to, whether the
person holds a taxpayer identification
number, or a state or local business

license, or maintains a mailing address
in the United Stares For purposes of
this part, the term ‘agent’ does not
include an agent for service of process
designated in accordance with

§ 515.24 7

This definition would have required
any foreign-based OTI providing OTI ~
services to or from the United States .
through an agent who is physically
present in the United States, regardless
of the amount of service that agent is
providing to the foreign-based OTI, tabe
licensed. Under this option, the
Commission believes it would have
been imposing licensing requirement8 to
a greater degree than envisioned hy
OSRA (although the foreign-based OHls
who would have been licensed by the
Commission under this definition
would not have been required to obtain
financial responsibility in the higher
amount required under § 515.21(a)(4)}.
Because this approach would have
given minimal significance to the “in
the United States’ limitation, it iS not
being proposed as a feasible option.

Rather, the proposed rule offers for
comment two alternative definitions gf
“in the United States’ for purposes of
the licensing requirements of this part.
The Commission recognizes that the
first proposed definition is relatively
broad, and the second relatively narraw.
The Commission specifically requests
comment on these proposed definitions,
suggestions for modifications, or
additional approaches which
commenters may wish to offer.

Proaosed” definition number one
provides: “For purposes of this part, a
person is considered to be ‘in the United
States' if such person is resident in or
incorporated or established under the
laws of the United States. Only persors
licensed under this part may furnish ar
contract to furnish ocean transportatidn
intermediary services in the United
States on behalf of an unlicensed ocean
transportation intermediary.”

This definition would require all
unlicensed foreign-based OTIs who ude
an agent in the United States to provide
OTI services to or from the United
States to use only licensed OTIs as their
agents. Therefore, an agent used by thi
unlicensed foreign-based OT! would
have to be providing OTI services in its
own right and obtain its own OTI
license and financial responsibility.
This would not, however, be a
substitute for the unlicensed foreign-
based OTI's financial responsibility. Afl
unlicensed foreign-based QTIs would
need to obtain financial responsibility
as required under proposed
§ 515.21(8)(4).

The Commission recognizes that
currently, many unlicensed foreign-
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based OTIs use agents in the United
States who previde only mmnimal
service, such as processing bills of
lading. Providing this level of service
alone may not rise te the lavel of
operating as an OTI. Therefore, under
this option, these agents weuld need to
obtain an OTT license or would be
precluded fron providing such services
on behalf of fareign-based ©TIs.

The secondsproposed definition of “in
the United Stgtes” providek: “For
purposes of thkis part, a person is
considered tobe ‘in the United States
if such person is incorparated in,
resident in, ortestablished éinder the
laws of the U&ted States, dr otherwise
maintains a physical presence in the
United States: Such indicig of physical
presence may include, but are not
limited to, whether the person holds a
taxpayer identification rrurhber, a state
or loca business license, 6 maintains a
mailing addres in the Unifed States.”

This secor?option would license
only those entities who are freight
forwarders or-NVOCCs under proposed
§ 515.2(n). It does net contgmplate
licensing those entities in the United
States who arg acting_solely as agents for
unlicensed fqie_ign-baseéc-}',l‘ls who
provide OTI services to or from the
United States, For examplg, entities that
smply process bilis-of lading for an
unlicensed foreign-based OTI would not
be required taibe licensed. In those
instances whdre an unlicensed foreign-
based OTI uses the Hmited:services of
such an agent, the unlicenged foreign-
based OTl wanld be required to furnish
the financial responsibility under
proposed § 5%5.21(a}(4). Similarly, when
a licensed OT} performs fewer services
than would qualify it as amOTI under
§ 515.2(n) for an unlicensedl foreign-
based OTI, thsn the unlicehsed foreign-
based OTI| wauld furnish the financial
responsibility;required under _proposed
§ 515.21(a)(4b). )

In order to Better gssess the impact of
the proposed definition, the
Commission & particularly interested in
receiving comiment regarding entities
who are opera_tinf ag agentg in the
United Statesand the range of services
they provide, specifically whether they
are performing minimal sefvices, such
as processingills of lading, or whether
they are engaged in a fuspectrum of
OTI services, such ag booking vessd
space, preparing doeumeéntation, and
soliciting carge. :

The Commission is required to issue
a license to afiy person that it
determines is gualified by experience
and character-to act as an @TI, including
al entities in -the United States formerly
known as NVQCCs. The licensing
requirementsin 46 €FR part 510
mandate that freight forwatders possess

a rmimimum three vears of experience mn
freight forwarder duties in the United
States, plus the necessary character to
render freight forwarder services.
NVOCCs are currently not required to be
licensed. The proposed rule applies
those licensing requirements from part
510 to proposed part 515. As a result,

al OTIs must possess three vears of
experience providing OTI duties to be
ehgible for a license. To effectuate this
change, the Commission offers the
foliowing guidance. all freight
forwarders who have a valid license and
proof of financial responsibility in effect
on May 1, 1999, will continue to be
licensed while the Commission issues
those freight forwarders new licenses as
OTls, provided that they increase their
financial responsibility as required by
ropeed subpart C by May 1, 1999.

P I\R’OCCS r%ust subymit %yn application
for a license and provide proof of their
increased financial responsibility as
required by proposed subpart C by April
30, 1999. Provided that such applicants
have a valid tariff and proof of financial
responsibility in effect on May 1, 1999,
these NVOCCs will be provisionaly
licensed while the Commission reviews
their applications to determine if they
meet the character and experience

requirements. .
ecause the new rules reauire that al

OTIs possess three years of experience
in order to qualify for a license, and
because some existing NVOCCs may
have less than the requisite three years,
the Commission has determined that
anv NVOCC with a tariff and evidence
of its financial responsibility in effect as
of the date of publication of the
proposed part 515 in the Federal
Register will be permitted to continue
operating as an NVOCC without the
necessary experience. However, a
person operating under this
arrangement may not act as a qualifying
individual for another ocean
transportation intermediary until he or
she has obtained the necessary three
years of experience in ocean
transportation intermediary services in
the United States.

Exemption From Licensing
Requirement

The Commission is proposing to
exempt from its licensing requirements
any person which exclusively transports
used household goods and personal
effects for the account of the Department
of Defense (“DOD”) or under the
International Household Goods Program
administered by the General Services
Administration (“GSA”). These persons
are currently exempt from the
Commission’s NVOCC financial
responsibility requirements of 46 CFR
part 583 and that exemption is being

carried over nto the proposed subpart
C of part 515 These carriers are exam
from the Commission’s tariff and
financial responsibility requirements
because they are subject to GSA
requirements that they post a bend ands
file their rates with GSA. In addition,
DOD requires that participants in its
Personal Property Program be licensed
by that agency These same reasons
would appear to permit the Cogxmissio?
to exempt these entities from the :
licensing requirements of propesed parg
515. ®

Financial Responsibility Requim;n{f;

All OTIs will be required to astablishg
their financial responsibility bdfore:  }
performing any intermediary sdrvices i
the United States. Proposed sulipart C
part 515 addresses issues arising under
this section. First, the bond, sutety or
other insurance obtained pursugnt to i
this requirement shall be availdble fo £
pay for damages suffered by ocgan 5
common carriers, shippers, and others,
arising from the transportation#related
activities of the covered OTI. Répert at
31. As instructed by the Report; the £
Commission has defined transgortatio
related activities at proposed §515.2(v
to include al of the freight for\ﬁardingg

H
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activities enumerated in propoged
§ 515.2(i), as well as other specified
activities. The Report specificalty
indicates that the bonds, . othér
instruments of financial responkibility,;
are intended to cover liabilitiesrelated:
to service contract obligatians, as well
as damages resulting from loss pr
conversion of cargo, from the naégligen
or complicity of the insured entity, or
from nonperformance of services.
Report a 31. The Commission’$
definition of transportation-relgted
activities is not meant to be inclusive,
but rather to indicate the broad!
spectrum of activities which OTIs may
engage in, and which shall be govesed
by the OTIs’ instruments of fingneial
responsibility. To the extent, héwever,
that someone who operates as @n OTI
also provides non-OT! services; those §
services would not be covered by the :
bond, surety or other insurance This :
position is consistent with the
Commission’s determination it Docket:
No. 911, Bonding of Non-vessél- 1
operating Common Carriers, 2% S.R:R.
1679, 1685 (1991), modified oréathér
grounds, 26 SR.R. 137 (1992), wherein:
the Commission stated:

As Congress has indicated, the bend is
intended 10 *** * * be available to pay any
judgment for damages arising out of an
NVOCC’s activities as an ocean corhimon
carrier providing ocean transportation
services  (citation omitted). To the extent
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that somecne who operates as an NVOCC
also provides non-NVOEC services, these
services would not be covered by the bond

25 SRR at 1685.

The Commission also establishes new
procedures, at proposed § 5'35.23, for
pursuing claims agamnst OTIs. Any party
may seek an order for reparation a the
Commission pursuamnt to seetions 11 or

4 of the 1984 Act. Alternatively, where

claimant seeks relief in an appropriate
court, the claimant shall attempt te
resolve its claim wib the financia
responsibility provider priar to sedking
payment on any judgment it has ot will
obtain. The Commission believes @at it
does not have the authority to limit or
prevent a claimant frém seaking judicial
access prior to pursuing a settlemant
with the financial regponsibility
provider, particularly wherg such_
restrictions could prévent claimants
from filing their actiéns within a statute
of limitations. However, in light of the
Report language direeting the
Commission to establish an alternhtive
process for resolvingiclaims against the
OTY's instrument of financial
responsibility, the Cgmmisgion bdlieves
that it may require tife claimant td seek
a sdttlement prior to enforcing any
judgment it has or wfll obtain.
Therefore, the rules provide that ipon
notification of the camplaint, the
financial responsibilfty provider and
clamant can settle the claim withethe
OTI’s consent, or, if the OTL fails to
respond to the noticé of the claim
within 45 days, the #nancial
responsibility provider and claimant
can settle the claim @n their own.If,
however, the partiesfail to reach
agreement within 9Gdays, then ﬁe
bond, surety or otheg insurance shal be
avalable to pay any judgment for
damages to the extert they-arise ftom
the transportation-related dctivitiés of
the OTI.

Proposed § 515.23;provides that
ordinarily, the finangial responsibility
provider shall pay the judgmenit within
10 days; within that f1me, the fingncial
responsibility provider may inquire into
the subject matter ofithe judgment to
ensure that it is for damages covered by
the instrument of fisancial
responsibility-i.e. &at it arises from
transportation-relatad activities. Report
a 31. However, the €ommissian {s
‘aware that there map be instanceg where

the financial respongibility provider has
a legitimate challenge to a judgmeént. For
example, in the evest that & cldimjant
obtains a default judgment as & rdsult of
invalid service of precess, or semie other
procedural defect, tBe financial
responsibility provider may seek to
vacate the judgment. To that limited

extent. the Commission recognizes that
the financial responsibility provider

may have a genuine basis for inquiring
into the validity of the judgment as well

In proposed § 515.21, the Commission
proposes to establish a range of financial
responsibility requirements
commensurate with the scope of the
activities conducted by the different
OTIs and the past fitness of OTIs 1n the
performance of intermediary services.
Report at 31-32. Thus, OTIs operating
as freight forwarders in the United
States will be required to establish
financial responsibility in the amount of
$50,000; OTIs operating as NVOCCs in
the United States in the amount of
$75,600; and OTIs operating as both
freight forwarders and NVOCCs in the
United States will be required to
establish financial responsibility in the
amount of $100,000. Unlicensed
foreign-based entities that provide OTI
services for transportation to or from the
United States but are not operating “in
the United States’ as defined in
proposed § 515.3 will be required to
establish financial responsibility in the
amount of $150,000. Groups or
associations of OTIs will be able to
provide financial responsibility for their
members with the maximum aggregate
amount of $3,000,000.

Proposed § 515.21 seeks to increase
the amount of financial responsibility
required to be provided by OTls to more
accurately reflect the diversity of
activities engaged in by OTls. The
current NVOCC financial responsibility
amount of $50,000 was established by
the Non-Vessel-Operating Common
Carrier Amendments of 1990, Pub. L.
101-595. At that time, House Merchant
Marine and Fisheries Chairman Walter
B. Jones commented that the $50,000
was a minimum amount, which the
Commission would “have the
continuing flexibility to adjust * * * as
changing circumstances warrant.” 136
Cong. Rec. E2210-2211 (June 28, 1990).
Thus far, the Commission has not
increased the amount of financial
responsibility required by an NVOCC,
but current circumstances warrant the
increased amounts-proposed here. The
FMC has faced an increasing number of
NVOCCs who have gone bankrupt or
changed company names to avoid their
responsibilities arising from
transportation-related activities, thereby
augmenting the importance of an
adequate bond, surety or other
insurance. Increasingly, injured
shippers have not been made whole
when seeking reparation from the
instrument of financia responsibili t vy
We note as well the diverse activities
engaged in by OTIs due to the
innovations and technological advant ¢«

made by the shipping industry. The
increased amounts proposed here will
better protect the shipping public.

In addition, the Report directs the
FMC to consider, when establishing the
amount of financial responsibility
necessary for foreign-based OTls, that
such OTls are not “in the United States”
as defined by proposed § 515.3, and,
therefore, are not subject to the
Commission’s licensing requirements,
but nonetheless provide ocean
transportation intermediary services for
transportation to or from the United
States. Report at 31. Accordingly, the
Commission has established different
levels of financia responsibility
requirements, increasing the amount of
financial responsibility required by
foreign entities, based on the high
volume of judgments obtained against
foreign-based NVOCCs and the extent of
financial injuries to shippers that have
resulted.

Proposed § 515.27 amends the means
by which a common carrier can obtain:
proof of an NVOCC's compliance with
the tariff and financial responsibility
requirements of the 1984 Act. Currently,
part 583 provides that a common car&r
can consult a list provided by the
Commission of bonded and tariffed
NVOCCs. Because tariffs will no longer
be filed with the Commission, the
proposal provides that carriers may
review a copy of the NVOCC's tariff
published in accordance with part 52¢
of this chapter, either through the
NVOCC's website or by other means
established by the NVOCC. Carriers also
will be able to contact the Commission
to verify that an NVOCC has filed
evidence of its financia responsibility.
Additionally, the Commission proposes
in § 515.27(d) that it will publish at its
website a list of the locations of all
carrier and conference tariffs, as well gs
a list of al OTIs who have furnished the
Commission with evidence of their
financial responsibility. The
Commission seeks comments on this
proposal. Carriers may adopt other
appropriate procedures for purposes of
this section, so long as such procedures
are set forth in the carrier's tariff.

Duties and Responsibilities of OTIs

OSRA requires all NVOCCs to be
licensed as OTls under section 19 of&e
1984 Act, and thus, as licensees,

NVOIC s are subjected to the same
responsibihities as ocean freight

for warders. Proposed § 515.31

e 111 porates many of the duties of
freapht torwarders from 46 CFR 510.21
aied 1 CFR 510.22 and applies them o
ll hie ensees. Those duties include a

Ii eiphit forwarder’s responsibility to its
principal, as defined in proposed
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§ 515.2(p); an NVOCC’s respensibility to
its shipper, as defined in proposed

§ 515.2(s); and a licensed OTY’s
responsibility to the Commission
generaly. In addition, the
recordkeeping requirements of licensed
freight forwarders under 46 €FR 510.24
would now be dpplicable to all
licensees, This is reflected in proposed
$515.32.

Proposed sulipart E incorporates most
of the regulatiohs of 46 CFR $10.22 and
510.23 relatingio the fees and
compensation paid in exchange for
freight forwarding services, 4nd adds
two sections regarding in-plant
arrangements and eleg¢tronic: data
interchange. Propesed § 515:41(e)
provides for the plecement ¢f a licensed
freight forwarder's employed(s) on the
premises of its principal as part of a
package of freight forwarding services
rendered to that prineipal. However, in
order to preverkt such.an arringement
from being an srtifice:for anunlawful
payment to the:principd, it Is required
that the forwardler and prindipal
document theif in-plant arrgngement by
executing a spécial centract (not filed
with the Commgission} under proposed
§ 515.32(d). (Uder current fegulations
a 46 CFR 510.24(d), a licensee is
required to madntain a true and
complete copy, or if ¢ral, a frue and
complete memwrandum, of every special
arrangement or contract with a
principal, or miodification of
cancellation thereof, to whieh it may be
a party). The speciad contragt shall
identify al theidetails of the
arrangement, imcluding the freight
forwarding seryices tn be:pdrformed by
the employee@. This sectian is not
intended to reach incidemtal visits to the
principal’s preinises hy a foywarder
employee or meetings between
forwarders and principals, $ut rather
seeks to reach the forwardei employee
placed on the principal’s premises to
perform freight forwarding cervices on a
recurring or cemtinuing basis or for a ’
fixed period of time.

Further, praposed § 515.42(e)
provides that a licensed freight
forwarder may operate ar ejectronic
data intercharge computer-bssed system
in its forward&g business. In order to
collect carrier tompensatioh, however,
the forwarder mnust also perform the
traditional vakue-added services of
booking, secusing, or corfimming space
for cargo and preparing and processing
shipping docuiments, and certify the
performance of those serviges to the
carrier.

The reporting, recerdkeeping and
disclosure reqirements cohtained in
this proposed rule have bedn submitted
to the Office of Management and Budget

(OMB) Public burden for this collection
of information is estimated at 5,164
man-hours for 4,600 OTIs. This estimate
includes, as applicable, the time needed
to review Instructions, develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to
respond to a collection of information,
search existing data sources, gather and
maintain the data needed, and complete
and review the collection of
information; and transmit or otherwise
disclose the information.

Send comments regarding the burden
estimates to the Office of Information
and Regulatory Affars, Office of
Management and Budget, Attention
Desk Officer for the Federal Maritime
Commission, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503 within 30 days
of publication in the Federal Register.

The FMC would aso like to solicit
comments to: (a) Evauate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; {b) evaluate the
accuracy of the Commission’s burden
estimates for the proposed collection of
information; (c) enhance the quality,
utility, and clarity of the information to
be collected; and (d) minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Comments submitted in
response to this proposed rulemaking
will be summarized and/or included in
the final rule and will become a matter
of public record.

Initial Regulatory Flexibility Analysis

Why the Commission is Considering the
New Rule

The Commission proposes to add new
regulations establishing licensing and
financial responsibility requirements for
OTlIs in accordance with the 1984 Act,
as modified by OSRA and part 424 of
Pub. L. 105-383 (The Coast Guard
Authorization Act of 1998).

Objectives and Legal Basis for the New
Rule

OSRA amends the 1984 Act in severa
respects relating to ocean freight
forwarders and NVOCCs. The
Commission proposes new regulations,

a 46 CFR part 515, toimplement
changes effectuated by OSRA.

OSRA requires that al OTlIs in the
United States be licensed by the
Commission. Further, al OTIs wil be
required to establish their financial
responsibility before performing &ny
intermediary services in the United
States. The bond, surety or other
insurance obtamed pursuant to tBis
requirement shall be available to pay for
damages suffered by ocean common
carriers, shippers, and others, ariging
from the transportation-related aétivities
of the covered OTls. Report a 31,

The Report specifically indicates that
the bonds, or other ‘instruments of :
financial responsibility, are intended to ~
cover liabilities related to service
contract obligations, as well as damages
resulting from loss or conversiorfof
cargo, from the negligence or complieity
of the insured entity, or from
nonperformance of services. The new
rule proposes to establish a rang# of
financial responsibility requiremjents
commensurate with the scope ofithe
activities conducted by the diffesent
OTlIs and the past fitness of OTIs in the ;
performance of intermediary duties.

Description of and Estimate of ke
Number of Small Entities to Which the -
New Rule Will Apply

To determine whether a business
should be considered a small entity, the
Small Business Administration (“SBA”)
has established statutory definitfons of
small businesses (13 CFR part 121, FR
January 31, 1996). Businesses classified
in the Standard Industrial Classiffication
code 4 73 1, including ocean freight ;
forwarders and NVOCCs, are evgluated :
by the their annual receipts (gross :
annual revenues). Ocean freight
forwarders and NVOCCs with less than
$18.5 million in annual receipts-are
considered small businesses by BBA. *
The Commission does not have ©TI
revenue data readily available, but in -
general, is aware that a handful of OYIs §
handle the bulk of the intermedfary
cargo in the U.S. trades, while most
OTIs are small operators. With&t :
specific OTI revenue data, howevaer, th
Commission assumes that most If not a
OTlIs have revenues of less than’$18:5
million, and are considered to be smal
businesses.

Projected Reporting, Record Kegping :
and Other Compliance Requirefents of
the New Rule

It is estimated that the new nile will
impose, in varying degrees, a reporting
burden on the entire OTI univese. The
burden is calculated on the estigated
amount of cost and time necesséry te
comply with various requiremefts of 4
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CFR part 510. Caculated below are the
estimated costs resulting from the new
rule

Cost to the Government

The additional burden to the
government, i.e, the Commission, as a
result of the new rule is-expecfed to be
minimal. The Commission dods not
anticipate hiring any additiondl staff to
administer changgs occurring from the
new rule, but is expected to handle the
anticipated additional workload with
existing Commisdon staff.

Cost of Filing Time

The new rule ptoposes changing the
Commission’s rules by sequiribg U.S -
based NVOCCs and ocean frexight
forwarders alsooperating VOCCs to
be licensed WiloileFMC. If akso
requires foreign-tlased NVOCGs to
establish financia] respensibility. It
could also involvé the Bcensix% of
agents of foreign-based KVQCEs. Ocean
freight forwarders operating sdlely as
ocean freight forwarders in the U.S.
export trade arer;ready,requix:hd to be
licensed with the:Commissibn:under the
current rules, and would therefore be
unaffected by thig change.

Based on a survey cogdugted by the
Commission, it igestimated-that the
average hourly labor coat to file
evidence of finangial reponsibility or
complete a new Hcense-applichtion is
$41. Further, it isestimated-tojcurrently
take individual ogean freight fbrwarders
3.5 hours to file evidenee of fihancial
responsibility and complete a new
license applicatiem at am average labor
cost to the resporident of $144; This cost
takes into accourtt time to gathier
information and é¢omplete the
application form,.as well as time to
comply with the requiréments of the
rules. Since the licensing aipgcation
form and financidl responsibility
procedures will remain substantively
unchanged undeg the new rule, it is
estimated that thé additional labor cost
of the new rule t¢ each U.S.-bdsed
NVOCC will be $944 in the first year.

Based on the Gpmmigsion’s survey, it
is estimated that ft would takeeach
foreign-based NVDCC 1.5 heurs of staff
time to file evidesice of financial
responsibility a an average labor cost to
the respondent of $62 in the first year.
Each ocean freight forwarder d]so
operating as an NVOCG woalé require
0.5 hours per year to amend tli:eir
applications and their financial
responsibility a 8n average labor cost to
the respondent of $21 in the first year.

The total” additfonal labor cast of the
new rule is expeéted to reach LImost
$255,000 in the first year. In shbsequent
years, since al operating NVQCCs and

ocean freight forwarders also operating
as NVOCCs will have financia
responsibility and/or be licensed, the
total labor cost for filing time 1s
expected to decrease substantially.

Cost of Licensing Fee

The Commission’s current user fees
for processing a new application is
5778, and $362 for an amendment. The
new rule changes the current
requirements by requiring U.S.-based
NVOCCs to file a new application to
become licensed. Further, ocean freight
forwarders aso operating as NVOCCs
will be required to amend their licenses.
However, since licensing fees do not
change under the new rule, ocean
freight forwarders in the U.S. export
trade that are aready required to be
licensed with the Commission will not
be affected in this regard. Further,
foreign-based NVOCCs are not required
to be licensed under the new rule. U.S.-
based agents of foreign-based NVOCCs
might be required to be licensed. Since
it is presumed that most would already
be licensed, the 1mpact is expected to be
de minimis. The total additional
licensng cost to OTIs to comply with
the new rule is estimated to be $1.3
million.

Cost of Increasing the Financial
Responsibility Requirement

The new rule proposes raising the
financial responsibility requirement for:
Ocean freight forwarders operating
solely as ocean freight forwarders in the
U.S. export trade from $30,000 to
$50,000, with $10,000 in additional
coverage for each unincorporated
branch office; U.S.-based NVOCCs will
be required to increase their financial
responsibility from $50,000 to $75,000
with $10,000 in additional coverage for
each unincorporated branch office that
is not dready covered under an ocean
freight forwarder’'s financial
responsibility; and foreign-based
NVOCCs will be required to increase
their financia responsibility from
$50.000 to $150.000. Entities that
operate as both ocean freight forwarders
and NVOCCs are presently required to
have separate financia responsibility,
financial responsibility in the amount of
$30,000 covering their freight
forwarding activity and financial
responsibility in the amount of $50,000
covering their NVOCC activity. The new
rule will increase their financial
responsibility coverage from two
totaling $80,000 to one totaling
$100,000. The new rule would further
require ocean freight forwarders also
operating as NVOCCs to have $10,000 1n
additional coverage for each
ummncorporated branch office that 1s not

already covered under an ocean freight
forwarder’'s financial responsibility.

The new ruie aso proposes
broadening the option for group
financial responsibility to include gcean
freight forwarders as well as NVOCCs,
while raising the group financial
responsibility requirement from $1
million to $3 million. There are
currently three group proofs of finahcial
responsibility on file with the
Commission with a total of 166 NVOCG
members. By posting group financial
responsibility, it is believed that
participants save on premium payments
by receiving a group coverage rate.
However, it is difficult to project hew
many ocean freight forwarders would
opt for group financial responsibilily as
a result of the new rule. Therefore, it is
not feasible to forecast the potential cost
savings to the industry of modifyirg the
group financial responsibility provision
in the new rule. Instead, the
Commission will assume that all OTls
will post financial responsibility atthe
higher individual premium rate.

For individual financial responsibility
coverage, the Commission estimate that
the premium for establishing finangial
responsibility ranges from $800 to
$1,200 per year for $50,000 in finamciak
responsibility coverage. The
Commission employed an average
premium cost of $1,000 per year for
$50,000 in bond coverage to calculgte
the cost to OTIs of the proposed
increases in financial responsibility
coverages. In addition, the proportfon of
ocean freight forwarders to branch
offices was applied to estimate the
number of NVOCC unincorporated
branch offices.

The Commission estimates that the
average cost to OTlIs of additiona
financial responsibility requirements is
as follows: Ocean freight forwardess
operating solely as ocean freight
forwarders in the U.S. export trade-will
pay $887,000 more ($578 per entitf) per
year for financial responsibility; ogean
freight forwarders also operating as
NVOCCs will pay $297,000 more per
year ($578 per entity); U.S-based
NVOCCs will pay $967,000 more per
year ($678 per entity); and foreign-based
NVOCCs will pay $1,252,000 more per
year ($2,000 per entity). The total frst
year cost of increased financial
responsibility requirements for all
entities under the new rule totas $8.4
million

In some cases, financia responsibility
underwriters may require individual
OTIs to provide collaeral in orderto
sec 1l e a finanaial respongbility.
Collateral accounts typically accrus
mterest at a risk-free rate until they are
« larmed or remitted in full to an OTIL.
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However, when considering the
industry as a whole, funds that are set
aside as collateral could be Otherwise
invested in higher earning assets, such
as in an OTI’s business opemtions,
thereby effectively assessing a cost to
OTls. Caculating the opportunity cost
of increased collateral requifres specific
data on individual O¥I’s fimancial and
operating riskimiess. However, the
Commission dpes not have that
information available. In lieu of such
information, and in order taensure that
no substantial economic impact is
overlooked, the Commission solicits
comments congerning the effects of the
cost of increasgd collateral and
premium requirements on OTls.

Summary of Coésts

In the first y#ar of its implementation,
the additional burden of thé new rule is
expected to avérage $1,600 for each
U.S.-based NVDCC, 32,062 for each
foreign-based HVOCC, $36% for each
ocean freight ferwarder alsa operating as
an NVOCC, andl $578 for eath ocean
freight forwarder oparating golely as an
ocean freight fgrwarder in the U.S.
export trade. The total additional first
year cost as aresult af the mew rule is
estimated to bg amost $5 n&lion.

The new rule seeks to increase the
amount of financial respendibility
required to be provided by f)TIs to more

accurately refléct the diverdity of
activities enga in by QTls. The
current NVO fmancxa}réponmblhty

amount of $5(000 was established by
the Non-Vessel-Operating Gommon
Carrier Amendiments of 1990, Pub. L.
101-195. At that time, Heuge Merchant
Marine and Figheries Chdirjnan Walter
B. Jones commented that the $50,000
was a minimu# amount, which the
Commission would “have the
continuing flexibility to adjust * * . as
changing circumstances wagrant.” 136
Cong. Rec. E2210-2211 (Jure 28, 1990).
Thus far, the Gommigsion hias not
increased the gmount of fingncial
responsibility requlred by a@n NVOCC,
but current ciréumstsnces warrant the
increased amaiints propasetl here. The
Commission his pursued sqveral
investigations against NMOECs in which
the $50,000 liability amount has falen
short of the pehalties asscsged The
Commission ks faced an idcreasing
number of NVIDCCs who have gone
bankrupt or clﬁngedcomplny names to
avoid their responsibilities arising from
transportationsrelated activities, thereby
augmenting thé impertance of “an
adequate bond, surety or other
insurance. Increasingly, injured
shippers havenot been made whole
when seeking teparation frem the

instrument of financial responsibility.
The Commission notes as well the
diverse activities engaged in by OTIs
due to the innovations and
technological advances made by the
shipping industry. The increased
amounts proposed in the new rule will
better protect the shipping public.

In addition, the Report directs the
FMC to consider that some foreign-
based OTIs are not “in the United
States” as defined by proposed § 515.3,
and, therefore are not subject to the
Commission’s licensing requirements,
but do provide ocean transportation
intermediary services for transportation
to or from the United States, when
establishing the amount of financial
responsibility necessary for such OTlIs.
Report at 31. Accordingly, the
Commission has established different
levels of financial responsibility
requirements, increasing the amount of
financial responsibility required by
foreign entities, based on the high
volume of judgments obtained against
foreign-based NVOCCs and the extent of
financial injuries to shippers that have
resulted.

The Commission cannot certify that
the new rule will not have a significant
economic impact on a substantial
number of small entities. However,
based on the above discussion, the
Commission believes that the burden
imposed on small ocean freight
forwarders and NVOCCs as a result of
the new rule is justified and necessary
in light of the legidative benefit to effect
these changes, and because of the
benefit to the shipping public and to
carriers gained by licensing and
requiring financial responsibility of all
OTlIs.

Relevant Federal Rules That may
Duplicate, Overlap, or Conflict With the
New Rule

The Commission is not aware of any
other federal rules that duplicate,
overlap, or conflict with the new rule.

List of Subjects in 46 CFR par&s 510,
515 and 583

Exports, Freight forwarders, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Licensing requirements, Financial
responsibility requirements, Reports
and recordkeeping requirements, surety
bonds.

Under the authority of Pub. L. 105-
258 and as discussed in the preamble,
the Federal Maritime Commission
proposes to amend subchapter B,
chapter 1V, of 46 CFR as follows:

PART 510—[REMOVED]

ot b e

1. Remove Part 510
PART 583—[REMOVED]

2. Remove Part 583

3. Revise the heading of subchapter B
to read as follows:

SUBCHAPTER S-REGULATIONS §
AFFECTING OCEAN SHIPPING IN !ORE!GPE
COMMERCE

4 Add Part 515 as follows:
PART 515—LICENSING, FmA§m

A Pkt ¢

"~

RESPONSIBILITY REQUIREM
AND GENERAL DUTIES FOR
TRANSPORTATION INTERMELH

mod s
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Subpart A-General

Sec.

515.1 Scope.

515. 2 Definitions.

515.3 License; when required.
515.4 License: when not required.
515 5 Forms and fees.

Subpart S-Eligibility and Procedure for £
Licensing

515.11 Basic requirements for licefising;
eligibility

515.12 Application for license.

515. 13 Investigation of applicants,

515 14 Issuance and use of license

515 15 Demal of license. .

515.16 Revocation or suspension af licensef

515. 17 Application after revocatiofa or H
denial.

515.18 Changes 1n organization.

Subpart C-Financial Responsibilify
Requirements; Claims Against Océ#an
Transportation Intermediaries

515.21 Financial responsibility
requirements.

515.22 Proof of financial responsibility.

515.23 Claims against an ocean
transportation intermediary.

515.24 Agent for service of process.

515 25 Filmg of proof of financial
responsibility.

515 26 Termmation of financial
responsibility. ‘

515.27 Proof of compliance. é

b

e
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Appendix A to Subpart C of Part 518—0Ocea
Transportation Intermediary (Oft1) Bon
Form [Form 48)

Appendix B to Subpart C of Part 515—-Oeeax§
Transportation Intermediary (OT1)
Insurance Form [Form 67}

Appendix C to Subpart C of Part 515—-0€ea
Transportation Intermediary {C¥FI)
Guaranty Form (Form 68}

Appendix D to Subpart C Part 515—0Oceén
Transportation Intermediary (CE'T) Grou
Bond Form [FMC-69}

Subpart D-Duties and Responsibflitieg of
Ocean Transportation Intermediaries;
Reports to Commission

515. 31 General duties.
515. 32 Records required to be kept.
515.33 Regulated Persons Index.
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Subpart E—Freight Forwarding Fees and
Compensation
51541 Forwarder and principal, fees.
51542 Forwarder and carrier,
compensation

Authonity: 5 U.S.C. 553,31 U.5.C 9701, 46
U S.C app. 1702, 1707, 1708, 1710, 1712,
1714, 1716, and 1718, as.amended by Pub
L. 105-258, 112 Stat. 1962, and Pub. L. 105-
383, 112 Stat. 3411; 21 U.S.C. 862

.ubpart A-General

§ 515.1 scope.

(@ This part sets forth regulations
providing for the licepsing as ocean
transportation intermediarids of persons
who wish to carry on the business of
providing intermediafy services,
including the ground# and procddures
for revocation and susipensien of
licenses. This part alsp preseribes the
financial responsibility requiremerits
and the duties and resdponsibilities;of
ocean transportation intermediaries, and
regulations coneerning practices of
ocean transportation intermediaries
with respectto cunm$n carriers,

{b) Information obtdined under this.
part is used to determine the
qualifications of oceas transportation
intermediaries and th#ir compliange
with shipping statute/ and regulatibns.
Failure to follow the grovisiens of this
part may result in deniial, revocatian or
suspension of an oceah transportation
intermediary license. Persons opersting
without the proper ligense may be
subject to civil penaltfes not to exceed
$5,500 for each such violatign unléss
the violation is willfully end knewingly
committed, in which gase the amo®nt of
the civil pendty may ot exeeed
$27,500 for each violation; for other
violaions of the provisions &f this piart,
the civil penalties raxgge from $5,540 to
$27,500 for each violdtion (46 U.S.C.
app. 1712). Each day éf a continuing
violation shal constitute aseparaté
violation.

§ 515.2 Definitions.

The terms used-in this part are
defined as follows:

(@ Act means the SRipping Act of
1984, as amended by the Océan
Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of #998.

(b) Beneficial interet includes a Jien
or interest in or right tp use, enjay,
profit, benefit, or recefive any advantage,
ther proprietary or financisl, from the
hole or any part of a-shipment of cargo
where such interest arises frem the
financing of the shipment or-by
operation of law, or by agreement,
express or implied. THe term “beneficial
interest” shall not include amy
obligation in favor of &n acean
transportation intermeédiary arising

solely by reason of the advance of out-
of-pocket expenses incurred 1n
dispatching a shipment

(c) Branch office means any office in
the Umted States estabhshed by or
maintained by or under the control of a
licensee for the purpose of rendering
intermediary services, which office is
located at an address different from that
of the licensee's designated home office.
This term does not include a separately
mcorporated entity.

(d) Brokerage refers to payment by a
common carrier to an ocean freight
broker for the performance of services as
specified in paragraph (m) of this
section.

(e) Commission means the Federa
Maritime Commission.

(f) Common carrier means any person
holding itself out to the genera public
to provide transportation by water of
passengers or cargo between the United
States and a foreign country for
compensation that:

(1) Assumes responsibility for the
transportation from the port or point of
receipt to the port or point of
destination, and

(2) Utilizes, for al or part of that
transportation, a vessel operating on the
high seas or the Great Lakes between a
port in the United States and a port in
a foreign country, except that the term
does not include a common carrier
engaged in ocean transportation by ferry
boat, ocean tramp, chemical parcel
tanker, or by a vessel when primarily
engaged in the carriage of perishable
agricultural commodities.

(i) If the common carrier and the
owner of those commodities are wholly-
owned, directly or indirectly, by a
person primarily engaged in the
marketing and distribution of those
commodities, and

(iiy Only with respect to those
commodities.

(g) Compensation means payment by
a common carrier to a freight forwarder
for the performance of services as
specified in § 515.42(c).

(h) Freight forwarding fee means
charges hilled by a freight forwarder to
a shipper, consignee, seller, purchaser,
or any agent thereof, for the
performance of freight forwarding
services.

(i) Freight forwarding services refers
to the dispatching of shipments on
behalf of others, in order to facilitate
shipment by a common carrier, which
may include, but are not limited to, the
following: .

(1) Ordering cargo to port;

(2) Preparing and/or processing export
declarations;

(3) Rooking, arranging for or
confirming cargo space;

{(4) Prepar img or processing delivery
orders or dock receipts:

{5) Preparing and/or processing ocean
bills of lading,

(6) Preparing or processing consular
documents or arranging for their
certification;

(7) Arranging for warehouse storage;

(8) Arranging for cargo insurance;

(9) Clearing shipments in accordance:
with United States Government export
regulations;

(10) Preparing and/or sending
advance notifications of shipments or
other documents to banks, shippers, or
consignees, as required;

(11) Handling freight or other monies
advanced by shippers, or remitting or
advancing freight or other monies or
credit in connection with the
dispatching of shipments;

{12) Coordinating the movement of
shipments from origin to vessel; and

(13) Givina expert advice to exporter9
concerning letters of credit, other
documents, licenses or inspections, or
on problems germane to the cargoes
di g atch.

(j) From the United States means
oceanborne export commerce from the
United States, its territories, or
possessions, to foreign countries.

(k) Licensee is any person licensed by
the Federal Maritime Commission as an
ocean transportation intermediary.

(1) Ocean common carrier means a
vessel-operating common carrier
(vOcCec”).

(m) Ocean freight broker is an entity
which is engaged by a carrier to secure
cargo for such carrier and/or to sel or
offer for sale ocean transportation
services and which holds itself out to
the public as one who negotiates
between shipper or consignee and
carrier for the purchase, sae, condition&
and terms of transportation.

(n) Ocean transportation intermediary
means an ocean freight forwarder or a
non-vessel-operating common carrier.
For the purposes of this part, the term

(1) Ocean freight forwarder means a
person that-

(i) in the United States, dispatches
shipments from the United States via a
common carrier and books or otherwise
arranges space for those shipments on
behalf of shippers; and

(ii) processes the documentation or
performs related activities incident to
those shipments; and

(2) Non-vessel-operating common
carrier {(“NVOCC”) means a common
carrier that does not operate the vessels
by which the ocean transportation is
provided, and is a shipper in its
relationship with an ocean common
carrier.

(0) Person includes individuals,
corporations, partnerships and
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associations existing under ar
authonzed by the laws of thé Umted
States or of a foreign country.

(p) Principal,:except as used in Surety
Bond Form FME 48, Rev. ang Group
Bond Form FME 69, refers td the
shipper, consighee, seller, or purchaser
of property, and to anyone aeting on
behalf of such shippes, consignee, sdler,
or purchaser of-property, whio employs
the services of & licensed frefght
forwarder to fadilitate-the ockan
transportation af sﬂch’ﬁ efty.

(o) Reduced fprwardingfeesrmeans
charges to a prigcipalfor forivarding
services that ard below the litensed
freight forwarder's uswal chakges for
such services.

(r) Shipment meansall of be cargo
carried under the terms ofa single hill
of lading.

() Shipper meeans:

(1) A cargo owner;

(2) The persoh for whose a@ccount the
ocean transporttien is prévided;

(3) The persof to whom délivery is to
be made;

(4) A shippers’ association; or

(5) A non-vessel-operatinggcommon
carrier that accdpts regponsiBility for
payment of all &harges applitable under
the tariff or serviice coftragt. -

(t) Small shipment zefers tp a single
shipment sent Hy ane gonsighor to one
consignee on ofe hill of ladigg which
does not exceed the underlyfng common
carrier’s minimgm charge rule.

(u) Special cantractis acohtract for
freight forwardihg services which
provides for a periedig lumpisum fee.

{v] Transoortétion-relatd activities
w&h are coveted by the boad, surety
or other insuranice obtsined pursuant to
this part, include, to the extent involved
in the foreign cdmmerce of the United
States, the freight forwarding services
enumerated in paragréph @) of this
section, and, in:dditiém, saay include,
but are not limifed to,ihe?o}owing:

(1) Payment of ocean freight charges;

(2) Payment of inland charges for
through movements;

{3) Loss or coaversien of cargo;

{4) Service contract ebligations of an
NVOCGC, as a shipper;

(5) Obligationts as an NVOCC member
of a shippers’ agsociation;

(6) Cargo damnhge;

(7) Delay in s§ipment; and.

(8) Breach of iducig xgﬂlsibility.

{w) United Stites ingludesithe several
States, the Distrct of Golumbia, the
Commonwealthiof Puerto Rigo, the
Commonwealtlfiof theNorthérn
Marianas, and ail other Ursited States
territories and pbssessions.

§ 515.3 Licensezwhen gquirog.
Except as oth@rwise-provided in this
part, no person fn the United:States may

act as an ocean transportation
intermediary unless that person holds a
valid license issued by the Commission.
A separate license is required for each
branch office that is separately
incorporated. (For purposes of this part,
a person is considered to be “in the
United States” if such person is resident
in or incorporated or established under
the laws of the United States. Only
persons licensed under this part may
furnish or contract to furnish ocean
transportation intermediary services in
the United States on behaf of an
unlicensed ocean transportation
intermediary.) or (For purposes of this
part, a person is considered to be “in the
United States’ if such person is
incorporated in, resident in, or
established under the laws of the United
States, or otherwise maintains a
physical presence in the United States.
Such indicia of physical presence may
include, but are not limited to, whether
the person holds a taxpayer
identification number, a state or local
business license, or maintains a mailing
address in the United States.)

§ 515.4 License: when not required.

A license is not required in the
following circumstances:

(@) Shipper. Any person whose
primary business is the sale of
merchandise may, without a license,
dispatch and perform freight forwarding
services on behaf of its own shipments,
or on behaf of shipments or i
consolidated shipments of a parent,
subsidiary, affiliate, or associated
company. Such person shall not receive
compensation from the common carrier
for any services rendered in connection
with such shipments. =<

(b) Employee or branch’ office of
licensed ocean transportation
intermediary. (1) An individual
employee or unincorporated branch
office of a licensed ocean transportation
intermediary is not required to be
licensed in order to act solely for such
licensee, provided that such branch
offices:

(i) Have been reported to the
Commission in writing; and

(if) Are covered bv an increased bond
in accordance with §515.21{a)(5).

(2) Each licensed ocean transportation
intermediary will be held strictly
responsible for the acts or omissions of
any of its employees or agents rendered
in connection with the conduct of its
business.

(c) Common carrier. A common
carrier, or agent thereof, may perform
ocean freight forwarding services
without a license only with respect to
cargo carried under such carrier's own
bill of lading. Charges for such

I
forwarding services shal be assedsed in

conformance with the carrier’'s

published tariffs. :

(d) Ocean freight brokers. An ogean ¢

freight broker is not required to be
licensed to perform those services
soecified in § 515.2(m).

(e) Federal military and civilian
household goods. Any person which
exclusively transports used household
goods and personal effects for theg
account of the Department of De@nse,
or for the account of the federal gjvilian
executive agencies shipping undgr the
International Household Goods Pyogram
administered by the General Services:
Administration, or both, is not subject to
the requirements of subpart B of ¢his
part, but may be subject to other .
requirements, such as alternativeisurdty
bonding, imposed by the Departrientinf
Defense, or the Genera Services
Administration.

§ 5155 Forms and fees.

(a) Forms. License form FMC~8 Rev.,
and financial responsibility formg FPMC~
48, FMC-67, FMC—68, FMC—69 riay be
obtained from the Commission’s webgite
at www.fmc.gov, the Director, Bureau of
Tariffs, Certification and Licensidg,
Federal Maritime Commission,
Washington, DC 20573, or from ahy of
the Commission’s area representgtives.

(b) Fees. All fees shall be payaljle by
money order, certified check, cashier’s
check, or personal check to the “Federal
Maritime Commission.” Should
personal check not be honored when
presented for payment, the procedsing of
an application under this sectionish
be suspended until the processing fee is
paid. In any instance where an
application has been processed if whole
or in part, the fee will not be refufided.
Such fees are:

(1) Application for License as
required by § 515.12(a): $778;

(2) Application for status change of
license transfer as required by
§§ 515.18(a) and 515.18(b): $362;.end

(3) Supplementary investigatioh as
required by § 515.25(a): $224.

Subpart B-Eligibility and Procekiure
for Licensing

§515.11 Bask requirements for |ie§nsi|§g;
eligibility.

(& Necessary qualifications. Tg be
eligible for an ocean transportati
intermediary license, the applic% must
demonstrate to the Commission

(1) It possesses thenecessary
experience, that is, its qualifying -
individual has a minimum of thrde {3}
years experience in ocean transpgrtation
intermediary activities in the Unifed
States, and the necessary charactdr to
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render ocean transportation
mtermediary services; and

(2) It has obtained and filed with the
Commnussion a valid bond, proof of
insurance, or other surety in
conformance with §515.21.

(3) An NVOCC with a tariff and proof
of financial responsibility in effect as of
December 22, 1998, may continue to
operate as an NVOGC without the

requisite three years expetrience;and
‘Will be provisional& licensed while the

Commission reviews their applidation.
Such person designated as the
qualifying individual for a provisionaly
licensed NVOCC may not act as @8
qualifying individual for a&nother ocean
transportation intermediary until it has
obtained the necessary three years
experience in ocean transportation
intermediary services in the United
States.

{b) Qualifying individual. The
following individuals must qualify the
applicant for a licemse:

(1) Sole proprietoiship. The applicant
sole proprietor.

(2) Partnership. At least one of the
active managing pawtners, but all
partners must execute the applicetion.

(3) Corporation. At least one ofthe
active corporate officers.

(c) Affiliates of infermediaries.(1) An
independently qualified applicarit may
be granted a separate license ta carry on
the business of providing ecean
transportation interthediary services
even though it is associated with, under
common control with, or atherwise
related to another odean transportation
intermediary through stock ownership
or common directors or officers, # such
applicant submits: )

(i) A separate application and fee, and

(i) a va?id instrument of finandial
responsibility in the-form and amount
prescribed under § 515.21.

(2) The qualifying individual of one
active licensee shdl-not also be
designated contempéraneously ag the
qualifying individud of an applicant for
another ocean transpiortation
intermediary license.

(d) Common carriér. A common
carier or agent therdof which meéts the
requirements of this part may be
licensed to dispatch-shipments moving
on other than such aarrier’s own Bills of
lading subject to the provisions of
§ 515.42(q).

515.12 Application for license.

(@) Application ard forms. Any
person who wishes tb obtain a license
to operate as an oceah transportation
intermediary shall sébmit, in duplicate,
to the Director of theiComnjission’s
Bureau of Tariffs, Cegtification and
Licensing, a completed application

Form FMC-18 Rev. (“Application for a
License as an Ocean Transportation
Intermediary”) accompanied by the fee
required under § 515.5(b). All
apphcations will be assigned an
application number, and each applicant
will be notified of the number assigned
to its application. Notice of filing of
such application shall be published in
the Federal Register and shall state the
name and address of the applicant and
the name and address of the qualifying
individual. If the applicant is a
corporation or partnership, the names of
the officers or partners thereof shall be
published.

{b) Rejection. Any application which
appears upon its face to be incomplete
or to indicate that the applicant fails to
meet the licensing requirements of the
Act, or the Commission’s regulations,
shall be returned by certified U.S. mail
or other method reasonably calculated
to provide actual notice to the applicant
without further processing, together
with an explanation of the reason(s) for
rejection, and the application fee shall
be refunded in full. Persons who have
had their applications returned may
reapply for a license a any time
thereafter by submitting a new
application, together with the full
application fee.

(¢) Investigation. Each applicant shall
be investigated in accordance with
§ 515.13.

(d) Changes in fact. Each applicant
and each licensee shall submit to the
Commission, in duplicate, an amended
Form FMC-18 Rev. advising of any
changes in the facts submitted in the
original application, within thirty (30)
days after such change(s) occur. In the
case of an application for a license, any
unreported change may delay the
processing and investigation of the
application and may result in rejection
or denid of the application. No fee is
required when reporting changes to an
application for initial license under this
section.

§ 516.13 Investigation of applicants.

The Commission shall conduct an
investigation of the applicant’'s
qualifications for a license. Such
investigations may address:

(@ The accuracy of the information
submitted in the application;

(b) The integrity and financial
responsibility of the applicant;

{c) The character of the applicant and
its qualifying individual; and

(d) The length and nature of the
qualifying individual’s experience in
handling ocean transportation
intermediary duties.

5/ Tuesday, December 22, 1998/ Proposed Rules

§515.14 Issuance and use of license.

(@) Quahific ation necessary for
1ssuanc e The Commussion will 1ssue a
hc ense if it determines, as a result ofits
mvestigation, that the applicant
possesses the necessary experience and
character to render ocean transportation
intermediary services and has filed the
required bond, insurance or other
surety

(b) To whom issued. The Commission
will 1ssue a license only in the name of
the applicant, whether the applicant is
a sole proprietorship, a partnership, ¢r
a corporation. A license issued to a sgle
proprietor doing business under a trafle
name shal be in the name of the sole
proprietor, indicating the trade name
under which the licensee will be
conducting business. Only one license
shall be issued to any applicant
regardless of the number of names
under which such applicant may be
doing business, and except as otherwise
provided in this part, such license is
limited exclusvely to use by the named
licensee and shall not be transferred
without prior Commission approval tb
another person.

§ 515.15 Denial of license.

If the Commission determines, as a
result of its investigation, that the
applicant:

(@) Does not possess the necessary
experience or character to render
intermediary services;

(b} Has failed to respond to any lawful
inquiry of the Commission; or

(c) Has made any materialy false o
misleading statement to the Commission
in connection with its application; thén,
a letter of intent to deny the application
shall be sent to the applicant by
certified U.S. mail or other method
reasonably calculated to provide actual
notice, stating the reason(s) why the
Commission intends to deny the
application. If the applicant submits a
written request for hearing on the
proposed denial within twenty (20) days
after receipt of notification, such
hearing shdl be granted by the
Commission pursuant to its rules of
practice and procedure contained in
part 502 of this chapter. Otherwise,
denial of the application will become
effective and the applicant shal be so
notified by certified U.S. mail or other
method reasonably calculated to
provide actual notice.

§ 515.16 Revocation or suspension of
license.

(8 Grounds for revocation. Except fer
the automatic revocation for terminatign
of proof of financial responsibility
under § 515.26, or as provided in
§ 515.25(b}, a license may be revoked ar
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suspended after notice and an
opportunity for a hearing for any of the
following reusons.

(1) Vi %ation of any provisian of the
Act, or any other-statute or Colnmission
order or regulatian related to carrying
on the business ¢f an ogean
transportation intermediary;

(2) Failure to rgéspond to any lawful
order or inquiry by the Commission;

(3) Making_a niatariallv_falsé or
misleading statement to the Cbmmission
in connection with an applicgtion for a
license or an amendment to an existing
license;

(4 Where the Commissian determines
that the licenseetis not quallﬁed to

render intermediiary services;or
(5 Failure to honor&e Hcdnsee’s
financial obligations ta the Cémmission.
(b) Notice of révacation. The
Commission shall publish in the
Federal Registef a notice of each
revocation.

§515.17 Applicstion atter revacation or
denial.

Whenever a ljcense has beén revoked
or an applicatich has been: dgnied
because the Cohmdssion h&found the
licensee or applicant to be nét qudlified
to render oceanitransportaticm
intermediary setvices, any firther
application within 3 years of the
Commission's Hotice of revogation or
denia, made by such formaer licensee or
applicant or by-anoth#ér g p& ant
employing the same gquali ing
individua or centrolled Wy persons on
whose conduct:the Cemmiisdion based
its determinatign for revocation or
deniad, shdl be reviewed ditectly by the
Commission.

§515.18 Changes In onganization.

(@) The following changes in an
existing licensse’s organizaion reguire
prior approval.of the Commijssion, and

application forsuch status ¢hange or
license transfez shallbe malle on Form
FMC-18 Rev., filed in duplicate with

the Commissian’s Bureau of Tariffs,
Certification ahd Licensing, and
accompanied by the fee reqhired under
§515.5(b)(2):

(1} Transfer of a corporate license to
another person;

(2) Change #h ownership of a sole
proprietorship;

(3) Additios of one or mere partners
to a licensed ﬁartnemhz

{4) Any change in the business
structure of a licensee from or to a sole
proprietorshig, partmership, or
corporation, whethex or not such change
involves a change in ownetship;

(5) Any change in alicerisee’s name;
or

(6) Change in the idemtity or status of
the designated qualifying hdividual,

B
o

except as described i1 paragraphs (b
and (c) of this section

(b) Operation after death of sole
proprietor: In the event the owner of a
licensed sole proprietorship dies, the
licensee’'s executor, administrator,
heir(s), or assign(s) may continue
operation of such proprietorship solely
with respect to shipments for which the
deceased sole proprietor had
undertaken to act as an ocean
transportation intermediary pursuant to
the existing license, if the death is
reported within thirty (30) days to the
Commission and to all principals and
shippers for whom services on such
shipments are to be rendered. The
acceptance or solicitation of any other
shipments is expressly prohibited until
a new license has been issued.
Applications for a new license by the
executor, administrator, heir(s), or
assign(s) shdl be made on Form FMC-
18 Rev., and shal be accompanied by
the transfer fee required under
§ 515.5(b)(2).

(c) Operation after retirement,
resignation, or death of qualifying
individual: When a partnership or
corporation has been licensed on the
basis of the quaifications of one or more
of the partners or officers thereof, and
such qualifying individual(s) no longer
serve in a full-time, active capacity with
the firm, the licensee shall report such
change to the Commission within thirty
(30) days. Within the same 30-day
period, the licensee shall furnish to the
Commission the name(s) and detailed
intermediary experience of any other
active managing partner(s) or officer(s)
who may qualify the licensee. Such
qualifying individual(s) must meet the
applicable requirementsget forth in
§ 515.11(a). The licensee may continue
to operate as an ocean transportation
intermediary while the Commission
investigates the gualifications of the
newly designated partner or officer.

(d) Incomoration of branch office: In
the event a'licensee’s validly operating
branch office becomes incorporated as a
separate entity, the licensee may
continue to operate such office pending
receipt of a separate license, provided
that:

(1) The separately incorporated entity
applies to the Commission for its own
license within ten (10) days after
incorporation, and

(2) While the application is pending,
the continued operation of the office is
carried on as a bona fide branch office
of the licensee, under its full control
and responsibility, and not as an
operation of the separately incorporated
entity.

(e) Acquisition of one or more
additional licensees: In the event a

hcensee acquires one or more addifional
licensees, for the purpose of merget,
consolidation, or control, the acquiyring
hcensee shall advise the Commissibn of
such change within thirty (30) days after
such change occurs by submitting in
duplicate, an amended Form FMC%18,
Rev. No application fee is required
when reporting this change.

Subpart C-Financial Responsibiity
Requirements; Claims Against O
Transportation Intermediaries

§ 51521 Financial responsibility
requirements.

(@ Form and amount. Except as
otherwise provided in this part, ne
person may operate as an ocean
transportation intermediary unless that
person furnishes a bond, proof of
insurance, or other surety in a form snd
amount determined by the Commi{ssion
to insure financial responsibility. The
bond, insurance or other surety c¢vers
the transportation-related activitigs of
an ocean transportation intermedfary
only when acting as an ocean
transportation intermediary.

(1) Any person operating in the
United States as an ocean freight
forwarder as defined by § 515.2{r(1)
shall furnish evidence of financial
responsibility in the amount of $50,000.

(2) Any person operating in the
United States as an NVOCC as ddfined
by § 515.2(n)(2) shall furnish evidence
of financial responsbility in the amount
of $75,000.

(3) Any person operating in the
United States as both an ocean frvight
forwarder and an NVOCC as definedd
§§ 515.2(n)(1) and (2) shall fum1§h
evidence of financial responsibikity i
the amount of $100,000.

(4) Any unlicensed foreign-baged
entity, not operating in the Unitéd
States as defined in § 515.3, providing
ocean transportation intermediaty
services for transportation to or from the
United States, shall furnish evidence of :
financial responsibility in the it
$150,000. Such foreign entitywl} be
held strictly responsible hereundler for
the acts or omissions of its agent in he
United States. )

(5) The amount of the financigl <
responsibility required to be futhished &
by any entity pursuant to paraggaphs
(a)(1), (a)(2) or (a)(3) of this sectjon shalf
be increased by $10,000 for each of the ;
applicant’s unincorporated” brarch :
offices.

(b) Group financial responsiblity.
Where a group or association ofocean
transportation intermediaries aécepts ¢
liability for an ocean transport&on
intermediary’s financial respomsibility
for such ocean transportation
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intermediary’s transportation-related
activities under the Act, the group or
association of ocean transportation
intermedianies must file either a group
supplemental coverage bond form,
insurance form or guaranty form, clearly
identifying each ocean transportation
intermediary covered, before a covered
ocean transportation intermediary may
provide ocean transportation

termediary service% In such cases a
Troup or association must establish
financial responsibility in the amaunt
required by paragraph (a) ofthis section
for each member or $8,000,800 in

Tegate.
cl Common trade mame. Where more

than one person operagtes under a
common trade name,separate proof of
financial responsibility is required
covering each corporftion or person
separately providing #cean
transportation intermediary services.

(d) Fedeml military and civilian
household goods. Any person whith
exclusively transports used household
goods and persona effects for the
account of the Department of Defense,
or for the account of&e federal civilian
executive agencies shipping under the
International Househéld Goods Prégram
administered by the General Serviées
Adminigtration, or bath, is mot subject to
the requirements of sébpartC of this
part, but may be subjéct to ather
requirements, such as alternative surety
bonding, imposed by the Departindnt of
Defense, or the General Services
Administration.

§515.22 Proof of tinanciairesponsitility.

Prior to the date it commences
furnishing ocean transportation
intermediary services, every ocean
transportation intermsdiary shall
establish its financial fresponsibi‘ig for
the purpose of this part by one of the
following methods: .

(@) Surety bond, by filing with the
Commission a vaid bpnd on Foem
FMC-48. Bonds mustbe issued by a
surety company found acceptable by the
Secretary of the Treas@iry;

(b) Insurance, by filing with the
Commission evidence: of insurance on
Form FMC-67. The insuran¢e must
provide coverage for damages,
reparations or penaltiés arising from any
transportation-related:activities under
the Act of the insure& ocean

ansportation intermediary. This
idence of financial Besponsibility

all be accompanied by: In the eade of
a financial rating, the jnsurer's financial
rating on the rating orgamization’s
letterhead or designated form; in the
case of insurance prodded hy
Underwriters at Lloyd's, documentation
verifying membership in Lloyd’s; and in

the case of insurance provided by
surplus hines insurers, documentation
verifying inclusion on a current “white
list” issued by the Non-Admitted
Insurers’  Information Office of the
National Association of Insurance
Commissioners. The Insurer must
certify that 1t has sufficient and
acceptable assets located in the United
States to cover all transportation-related
liabilities of the insured ocean
transportation intermediary as specified
under the Act. The insurance must be
placed with:

(1) An Insurer having a financial
rating of Class V or higher under the
Financial Size Categories of A.M. Best &
Company, or equivalent from an
acceptable international rating
organization;

(2) Underwriters a Lloyd's; or

(3) Surplus lines insurers named on a
current “white list” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners; or

(c) Guaranty, by filing with the
Commission evidence of guaranty on
Form FMC-68. The guaranty must
provide coverage for damages,
reparations or penalties arising from any
transportation-related activities under
the Act of the covered ocean
transportation intermediary. This
evidence of financial responsibility
shal be accompanied by: In the case of
a financia rating, the Guarantor’s
financial rating on the rating
organization's letterhead or designated
form; in the case of a guaranty provided
by Underwriters at Lloyd's,
documentation verifying membership in
Lloyd's; and in the case of a guaranty
provided by surplus lines insurers,
documentation verifying inclusion on a
current “white lig” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners. The Guarantor must
certify that it has sufficient and
acceptable assets located in the United
States to cover all transportation-related
liabilities of the covered ocean
transportation intermediary as specified
under the Act. The guaranty must be
placed with:

(1) A Guarantor having a financial
rating of Class V or higher under the
Financia Size Categories of A.M. Best &
Company, or equivalent from an
acceptable international rating
organization;

(2) Underwriters at Lloyd's, or

(3) Surplus lines insurers named on a
current “white list” issued by the Non-
Admitted Insurers’ Information Office of
the National Association of Insurance
Commissioners; or

(d) Evidence of financial
responsibility of the type provided for
i paragraphs (a), (b) and {c) of this
section established through and filed
with the Commission by a group or
association of ocean transportation
intermediaries on behalf of its members,
subject to the following conditions and
procedures:

(1) Each group or association of ocean
transportation intermediaries shall
notify the Commission of its intention to
participate in such a program and
furnish documentation as will
demonstrate its authenticity and
authority to represent its members, such
as articles of incorporation, bylaws, etc.;

(2) Each group or association of ocean
transportation intermediaries shall
provide the Commission with a list
certified by its Chief Executive Officer
containing the names of those ocean
transportation intermediaries to which
it will provide coverage. the manner argd
amount of existing coverage each
covered ocean transportation
intermediary has: an indication that the
existing coverage provided each ocean
transportation intermediary is provided
by a surety bond issued by a surety
company found acceptable to the
Secretary of the Treasury, or by
insurance or guaranty issued by a firm
meeting the requirements of paragraphi
{b) or (c) of this section with coverage
limits specified above in § 515.21; and
the name, address and facsimile number
of each surety, insurer or guarantor
providing coverage pursuant to this
section. Each group or association of
ocean transportation intermediaries or
its financial responsibility provider
shall notify the Commission within
thirty (30) days of any changes to its list;

(3) The group or association shall
provide the Commisson with a sample-
copy of each type of existing financia
responsibility coverage used by member
ocean transportation intermediaries;

(4) Each group or association of ocean
transportation intermediaries shall be
responsible for ensuring that each
member's financial responsibility
coverage dlows for clams to be made
in the United States against the Surety,
Insurer or Guarantor for any judgment
for damages against the ocean
transportation intermediary arising from
its transportation-related activities
under the Act, or order for reparations
issued pursuant to section 11 of the Act
or any penalty assessed against the
ocean transportation intermediary
pursuant to section 13 of the Act. Each
group or association of ocean
transportation intermediaries shall be
responsible for requiring each member
ocean transportation intermediary to

.
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provide it with valid proof of financial
responsibility annually;

(5) Where the group or associaion of
ocean transportation intermediaries
determines to secure on behalf of its
members other forms of financial
responsibility, as specified by this
section, for damages, reparations or
pendlties not covered by a njember’s
individual financial responsibility
coverage, such additional caverage
must:

(i) Allow claims to be made in the
United States directly against the group
or association% Surety, Insuyer or
Guarantor for damagds agairist each
covered membér ocedn trangportation
intermediary atising from each covered
member ocean iransportation
intermediary’s transportation-related
activities under the Act, ar érder for
reparations issmed pursuant:to section

of the Act, ar any penalty assessed
against each cavered member ocean
transportation jntermiediary pursuant to
section 13 of tHe Act;and

(i) Be for anamount up to $75,000 or
$150,000, whighever |s applicable, for
each covered member ocean
transportation §ntermediary up to a
maximum of &8 ,000,000 for each group
or association ©f ocean transportation
intermediaries+ In the eventof a clam
againgt a group bond, the bénd must be
replenished up to the origimal amount of
coverage within 30 days payment of the
claim; and

(6) The coverage provided by the
group or association of ocesn
transportation-intermediaries on behalf
of its members shdl be proyided by:

(@) in the case da surety bond, a
surety companly found aec@table to tbe
Secretary of the Treasury asdd issued by
such a surety gompany on Form FMC-
69; and

(i) in the case of insurance and
guaranty, a firtn having a financial
rating of Class'V or ldghar gnder the
Financia Size:Categories of AM. Best &
Company or efjuivalent from an
acceptable intgrnational rating
organization, EInderwriters.at Lloyd's, os
surplus line igsureranameé on a
current “whité list” jssued’by the Non-
Admitted Insdrers’ Informgtion Office of
the National Associatior: of Insurance
Commissionets anddssuediby such
firms on Forne FMC-67 and Form FMC-

. 68, 1specuverly.

(e) All forms and documents for
establishing ﬁxancml zegpgnsibility of
ocean transpoftation intermhediaries
prescribed-inthi seetion shall be
submitted to the Director, Bureau of
Tariffs, Certificationand Licensing,
Federal Maritfme Commsssion,
Washington. BC 20573. Such forms and
documents mist.clearly identify the

name; trade name, if any, and the
address of each ocean transportation
intermedaary.

§515.23 Claims against an ocean
transportation intermediary.

The Commission or another party may
seek payment from the bond, insurance,
or other surety that is obtained by an
ocean transportation intermediary
pursuant to this section.

(@) Payment pursuant to Commission
order. If the Commission issues an order
for reparation pursuant to section 11 or
14 of the Act, or assesses a penalty
pursuant to section 13 of the Act, a
bond, insurance, or other surety shal be
avallable to pay such order or penalty.

(b} Payment pursuant to a claim. (1)

If a party does not file a complaint with
the Commission pursuant to section 11
of the Act, but otherwise seeks to pursue
a clam against an ocean transportation
intermediary bond, insurance or other
surety for damages arising from its
transportation-related activities, it shall
attempt to resolve its claim with the
financial responsibility provider prior to
seeking payment on any judgment for
damages obtained. When a claimant
seeks payment under this section, it
simultaneously shall notify both the
financial responsibility provider and the
ocean transportation intermediary of tbe
claim by certified mail, return receipt
requested. The bond, insurance, or other
surety may be available to pay such
clam if:

(i) the ocean transportation
intermediary consents to payment,
subject to review by the financial
responsibility provider; or

(ii) the ocean transportation
intermediary fails to respond within 45
days from the date of the notice of the
clam to address the vaidity of the
claim, and the financial responsibility
provider deems the claim valid.

(2) If the parties fail to reach an
agreement in accordance with paragraph
(b}(1) of this section within 90 days of
the date of the initial notification of the
claim, the bond, insurance, or other
surety shal be available to pay any
judgment for damages obtained from an
appropriate court. The financial
responsibility provider shall pay such
judgment for damages only to the extent
they arise from the transportation-
related activities of the ocean
transportatian intermediary ordinarily
within 10 days, without requiring
further evidence related to thevalidity
of-the claim; it may, however, inquire
intothe extent to which the judgment
for damages arises from-the ocean
transportation intermediary’s
transportation-related activities.

£
WL
(c) TheFederal Maritime Comasy §
shall not serve as depository or
distributor to third parties of bond, .
guaranty, or insurance funds in the B
event of any clam, Judgment, or order :
for reparation

FOI 2

§ 515.24 Agent for service of process.

() Every ocean transportation
intermediary not located in the United
States and every group or associdtion of
ocean transportation intermediarfes not :
located in the United States whir&
provides financial coverage for the
financial responsibility of a member
ocean transportation intermediary shall
designate and maintain a personiin the
United States as legal agent for tKe
receipt of judicial and administrgtive -
process, including subpoenas.

{b) If tbe designated legal agent cannoE
be served because of death, disaBility, or
unavailability, the Secretary, Federak =
Maritime Commission, will be d#emed
to be the lega agent for service of
process. Any person serving the
Secretary must aso send to the gcean
transportation intermediary, or group or:
association of ocean transportatipn
-intermediaries which provide fimancial -
coverage for the financial
responsibilities of a member ocean
transportation intermediary, by
registered mail, return receipt requestedg
at its address published in its tasiff, a ;
copy of each document served upon the?
Secretary, and shal attest to that ¥
mailing at the time service is made upo;f
the Secretary.

() Service of administrative process, :
other than subpoenas, may be effected
upon the lega agent by mailing & copy
of the document to be served by
certified or registered mail, retugn
receipt reguested. Admxmstramte -
subpoenas shall be served in aceordmci
with § 502.134 of this chapter.

(d) Designations of resident ag nt i
under paragraphs (a) and (b) of
section and provisions reIatmgio £
service of process under paragrgph (r) (f
this section shall be publlshed ih the
ocean transportation intermedigry’s
tariff, when required, in accordgnce
with part 520 of this chapter.

(e) Every ocean transportation
intermediary using a group or :
association of ocean transportation £
intermediaries to cover its financial
responsibility requirement undgr
§ 515.21(b} shal publish the nape and
address of the group or associatjon’s
resident agent for receipt of judfcial an
administrative process, includisg
subpoenas in its tariff, when
in accordance with part 520 of
chapter.
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§ 515.25 Filing of proofof finaticiat
responsibility.

(@) Fihing of proof of financial
responsibiiity. Upon notification by the
Commission by certified U.S. mail ar
other method reasonalbly calculate&to
provide actual notice that the appli¢ant
has been approved for _iicensfng, the
applicant shal file with the Director of
the Commission’s Buraau of Tariffs,

rtification and Licenmsing proof of

ﬁancial responsibility in the form and
mount prescribed in %45.251. No tariff
shal be published unt gla license is
issued, if applicable, asd proof of
financial responsibilitf is provided.-No
license will be issued d¥ntil the
Commission is in rece%t of valid proof
of financial responsibifity from the
applicant. If more thanesix (6] months
elapse between issuange of the
notification of qualific agum and receipt
of the proof of financial respansihility,
the Commission may, &t its discretion,
undertake a supplementary
investigation to determiine the
applicant’s continued @ualifieation, for
which a fee is required-under
§ 515.5(b)(3). Should tlhe applicant not
file the requisite proof Of finamcial
responsibility within two yeags of
notification, the Comn#ssion-will
consider the applicatich to be invalid.

(b) Branch offices. Néw praof of
financial responsibility, or a rider ta the
exising proof of financjal
responsibility, increasihg the amount of
the bond in accordanceé with
§515.21(a)(5), shall be filed with the
Commission prior to thie date the
licensee commences o&ration of anj
branch office. Failure tg adhete to His
requirement may resultin revocatioh of
the license.

§ 515.26 Termination of #inancial
responsibliity.

No license shall remdin in effect
unless vaid proof of figancial
responsibility is maintdined on fike with
the Commission. UponJeceipt of nofice
of termination of such financial
responsibility, the Comimission shalt
notify the concerned ligensee by
certified U.S. mail or other m&hod
reasonably calculated t& provide actpal
notice, at its last knowr address, that
the Commission shall, without hearing
or other proceeding, revoke the license
as of the termination date of the
ancial responsibility, unlese the
nsee shall have subfhitted valid
replacement proof of fifancial
responsibility before suth termination
date. Replacement finagcial
responsibility must bea an effective
date no later than the tefmination date
of the expiring financial responsibility.

§ 515.27 Proof of compliance.

(@ No common carrner may transport
cargo for the account of a shipper
known by the carner to be an NVOCC
unlesg the carmner has determined that
the NVOCC has a tariff and financia
responsibility as required by sections 8
and 19 of the Act.

(b) A common carrier can obtain proof
of an NVOCC’s compliance with the
tariff and financial responsibility
requirements by:

(1) Reviewing a copy of the tariff rule
published by the NVOCC and in effect
under part 520 of this chapter;

(2) Consulting the Commission to
verify that the NVOCC has filed
evidence of its financial responsibility;
or

(3) Any other appropriate procedure,
provided that such procedure is set
forth in the carrier's tariff.

(c) A common carrier that has
employed the procedure prescribed in
either paragraph (D) (1) or(b)(2) of this
section shall be deemed to have met its
obligations under section 10(b)(11) of
the Agt, unless the common carrier
knew that such NVOCC was not in
compliance with the tariff and financial
responsibility requirements.

(d) The Commission will publish at
its website, www.fmc.gov, a list of the
locations of all carrier and conference
tariffs, and a list of ocean transportation
intermediaries who have furnished the
Commission with evidence of financial
responsibility, current as of the last date
on which the list is updated. The
Commission will update this list on a
periodic basis.

Appendix A to Subpart C of Part 515—
Ocean: Transportation Intermediary
(OTI1) Bond Form (Form 48]} <

Form FMC—48—Federal Maritime
Commission

Ocean Transportation Intermediary (OTI)
Bond ($ection 19, Shipping Act of 1984, as
amended by the Ocean Shipping Reform Act
of 1998 and the Coast Guard Authorization
Act of 1998) ___, as Principal (hereinafter
called Principal), and ____, as Surety
[hereinafter called Surety) are held and
firmly bound unto the United States of
America in the sum of $____ for the payment
of which sum we bind ourselves, our heirs,
executors, administrators, successors and
assigns, jointly and severally.

Wheteas, Principal operates as an OTI in
the waterborne foreign commerce of the
United States in accordance with the
Shipping Act of 1984, as amended by the
Ocean $hipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998
(1984 Act”), 46 U.S.C. app 1702, and, 1f
necessary, has a valid tariff published
pursuant to 46 CFR part 515 and 520. and
pursuant to section 19 of the 1984 Act, files
this bond with the Commission:

Now, Therefore, The condition of this
obligation 1s that the penalty amount of this
bond shall be available to pay any judgment
or any settlement made pursuant to a claim
under 46 CFR 515 23(b) for damages against
the Principal arising from the Principal’s
transportation related activities or order for
reparations 1ssued pursuant to section 11 of
the 1984 Act, 46 U.SC app. 1710, or any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act, 46
USC. app 1712.

This bond shall inure to the benefit of any
and all persons who have obtained a
judgment or a settlement made pursuant to
a claim under 46 CFR 515.23(b) for damages
against the Principal arising from its
transportation related activities or order of
reparation issued pursuant to section 11 of
the 1984 Act, and to the benefit of the
Federal Maritime Commission for any
penalty assessed against the Principal
pursuant to section 13 of the 1984 Act.
However, the bond shall not apply to
shipments of used household goods and
personal effects for the account of the
Department of Defense or the account of
federal civilian executive agencies shipping
under the International Household Goods
Program administered by the General
Services Administration.

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall aggregate the
penalty of this bond, and in no event shall
the Surety’s total obligation hereunder
exceed said penalty regardless of the number
of claims or claimants.

This bond is effective the __day of __,
19 ____, and shall continue in effect until
discharged or terminated as herein provided.
The Principal or the Suretv mavy at any time
terminate this bond by written notice to the
Federal Maritime Commission at its office in
Washington, DC. Such termination shall
become effective thirty (30) days after receipt
of said notice by the Commission. The Surety
shall not be liable for any transportation
related activities of the Principal after the
expiration of the thirty (30) day period but
such termination shall not affect the liability
of the Principal and Surety for any event
occurring prior to the date when said
termination becomes effective.

The Surety consents to be sued directly in
respect of any bona fide claim owed by
Principal for damages, reparations or
penalties arising from the transportation-
related activities under the 1984 Act of
Principal in the event that such legal liability
has not been discharged by the Principal or
Surety within 10 days after a claimant has
obtained a final judgment (after appeal, if
any) against the Principal from a United
States Federal or State Court of competent
jurisdiction and has complied with the
procedures for collecting-on such a judgment
pursuant to 46 CFR 515.23(b), the Federal
Maritime Commission, or where all parties
and claimants mutually consent, from a
foreign court, or where such claimant has
become entitled to payment of a specified
sum by virtue of a compromise settlement
agreement made with the Principal and/or
Surety pursuant to 46 CFR 515.23(b),
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whereby, upon payment of the agreed sum,
the Surety is to be fully, irrevecably and
unconditionally discharged from all further
Liability to such claimant; provided, however,
that Surety’s total obligation hereunder shall
not exceed the amount pér OTI set forth 1n
46 CFR 515 21 or the amount pet group or
association of OTIs set forth 1n 46 CFR
515.21
The underwriting Surety witl promptly
notify the Director?, Bureau of Tatiffs,
Certification and Bicensigg, Federal Maritime
Commission, Washingten, DC 20573, of any
claim(s) against this bond.
Signed and sealgd this _ day of __, 19
(Please type name of signer under each
signature.)

Individual Princigal or Partner

Business Address

Individual Principl or Partner

Business Address

Individual Principal er Partner

Business Address

Trade Name, If Aay

Corporate Principl

State of Incorporation

Trade Name, If Amy

Business Address

By

Title
(Affix Corporate Seal)

Corporate Surety

Business Address

By

Title
(Affix Corporate Seal)

Appendix B to §ubpazt C of Part 515—
Ocean Transpo#itation: Intervhediary
(On) Insurance Form [Fotm 67]

Form FMC-67—Federal Maritime
Commission

Ocean Transport&ion Intarmediary (OTI)
Insurance Form Farnished as Evidence of
Financial Respongibility Under 46 U.S.C.
app. 1718

This is to certify, that the [Name of
Insurance Company} , (héreingftér “Insurer”)
of (Home Office Adldress of Cempany] has
issued to (OTI or Group ar Asgodiation of
OTls] (hereinaftericalled *insared” of
(Address of OTI ot Group or Assbciation of
OTls] a policy or policies of insurance for

(8
'
v
4
é

purposes of complying with the provisions of
46 U S C app 1718 and the rules and
regulations, as amended, of the Federal
Maritime Commussion, which provide
compensation for damages, reparations or
penalties arising from the transportation-
related activities of Insured, and made
pursuant to the Shipping Act of 1984, as
amended by the Ocean Shipping Reform Act
of 1998 and the Coast Guard Authorization
Act of 1998 (“1964 Act”).

Whereas, the Insured 1s or may become an
OTI subject to the 1984 Act, 46 U.S.C. app
1701 et seq., and the rules and regulations of
the Federal Maritime Commission, or is or
may become a group or association of OTlIs,
and desires to establish financial
responsibility in accordance with section 19
of the 1984 Act, files with the Commission
this Insurance Form as evidence of its
financial responsibility and evidence of a
financial rating for the Insurer of Class V or
higher under the Financial Size Categories of
A.M. Best & Company or equivalent from an
acceptable international rating organization
on such organization’s letterhead or
designated form, or, in the case of insurance
provided by Underwriters at Lloyd’s,
documentation verifying membership in
Lloyd’s, or, in the case of surplus lines
insurers, documentation verifying inclusion
on a current “white list” issued by the Non-
Admitted Insurers’ Information Office of the
National Association of Insurance
Commissioners.

Whereas, the Insurance is written to assure
compliance by the Insured with section 19 of
the 1984 Act, 46 U.S.C. app. 1718, and the
rules and regulations of the Federal Maritime
Commissionrelating to evidence of financial
responsibility for OTls, this Insurance shall
be available to wy any judgment obtained or
any settlement made pursuant to claim under
46 CFR §515.23(b) for damages against the
Insured arising from the Insured’s
transportation-related activities under the
1984 Act, or order for reparations issued
pursuant to section 13 of the 1984 Act, 46
U.S.C. app. 1710. or any penalty assessed
against the Insured pursuanf‘to section 13 of
the 1984 Act. 46 U.S.C. app. 1712; provided,
however, that Insurer’s obligation for a group
or association of OTIs shall extend only to
such damages, reparations or penalties
described herein as are not covered by
another insurance policy, guaranty or surety
bond held by the OTI(s} against which a
claim or final judgment has been brought and
that Insurer’s total obligation hereunder shall
not exceed the amount per OTI set forth in
46 CFR 515.21 or the amount per group or
association of OTIs set forth in 46 CFR 515.21
in aggregate.

Whereas, the Insurer certifies that it has
sufficient and acceptable assets located in the
United States to cover all liabilities of
Insured herein described, this Insurance shall
inure to the benefit of any and all persons
who have a bono fide claim against the
Insured pursuant to 46 CFR 515.23(b) arising
from its transportation-related activities
under the 1684 Act, or order of reparation
issued pursuant to section 11 of the 1984 Act,
and to the benefit of the Federal Maritime
Commission for any penalty assessed against
the Insured pursuant to section 13 of the
1984 Act.

The Insurer consents to be sued dnictiy-m
respect of any bona fide claim owed By
Insured for damages, reparations or, nénalties
arising from the transportation-related
activities under the 1984 Act, of Insuged in
the event that such legal liability has pot
been discharged by the Insured or Insurer
within 10 days after a claimant has olitained
a final Judgment (after appeal, if any) sgaigst
the Insured from a United States Feddral or
State Court of competent jurisdiction&d has
complied with the procedures for colfectinig
on such a judgment pursuant to 46 C
515.23(b), the Federal Maritime Comshission,
or where all parties and claimants muitual
consent, from a foreign court, or whege su
claimant has become entitled to payngent of
a specified sum by virtue of a compragmise
settlement agreement made with the $psurid
and/or Insurer pursuant to 46 CFR 515.23(b),
whereby, upon payment of the agreed surm,
the Insurer is to be fully, irrevocably gnd
unconditionally discharged from all farther
liabilitv to such claimant; provided, Bowever,
that Insurer’s total obligation hereunder skall
not exceed the amount per OT1 set fogth if
46 CFR 515.21 or the amount per ip or
association of OTIs set forth in 46 CF|
515.21.

The liability of the insurer shall not be
discharged by any payment or succesgion of
payments hereunder, unless and uri# such
payment or payments shall aggregate&e
penalty of the Insurance of the atnoust per
member OTI set forth in 46 CFR 515.#1 orthe
amount per group or association of O¥ls sét
forth in 46 CFR 515.21, whichever cognes
first, regardless of the financial resposibility
or lack thereof, or the solvency or
bankruptcy, of Insured.

The insurance evidenced by this
undertaking shall be applicable only §n
relation to incidents occurring on or gfter the
effective date and before the date teniination
of this undertakingbecomes effectivei The
effective date of this undertaking shall be

___dayof ___,19___, and shall coptinue
in effect until dis discharged or terminatdd as
herein provided. The Insured or the Ifisurér
may at any time terminate the Insuragce by
filing a notice in writing with the Federal
Maritime Commission at its office in _
Washington, DC. Such termination shgll
become effective thirty (30) days aftetrecdp
of said notice by the Commission. The
Insurer shall not be liable for any
transportation-related activities undeg the
1984 Act of the Insured after the expigatioa
of the thirty (30) day period but such -
termination shall not affect the liabilify of-the
Insured and Insurer for such activitie§
occurring prior to the date when said
termination becomes effective.

Insurer or Insured shall immediately give
notice to the Federal Maritime Co sioh
of all lawsuits filed, judgments rendefed, @nd }
payments made under the insurance gﬁhcy

(Name of Agent) ____ domiciled in
United States, with offices located in the
United States, at is hereby
designated as the Insurer’s agent for sgrvice
of process for the purposes of enforcisg the
Insurance certified to herein.

If more than one insurer joins in exgcuting
this document, that action constituteg joint
and several liability on the part of the
insurers.
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I he Insurer will gromptly naify the

Director, Bureau of Tariffs, Certifigation and

Licensing, Federal Maritime Commuission,

Washington, DC 20873, of any claim(s)

against the Insurance.
Signed and sealed this

__ day of-, 19

any bono fide claim owed by Applicant for
damages, reparations Or penalties arising
from Applicant’s transportation-related
activities under the 1984 Act, 1n the event
that such legal liability has not been
discharged by the Apphcant within 10 davs
after any such claimant has obtained a final

Signature of Official signing on bekalf of
Insurer

judgment (after appeal, if any) against the
Applicant from a United States Federal or

State Court of competent jurisdiction and has

complied with the procedures for collecting

Type Name and Title of sigaer

This Insurance Form has been filed with the
Federal Maritime Cammission.

Appendix C ta Slﬁrﬂt C of Pagt 515—
Ocean Transportation Interngediary
(OTI) Guaranty Form (Férm 68}

Form FMC~68—Federal Maritime
Commission

Guaranty in Respect of Qcean Trangportation
Intermediary (OTI) Ligbility ¥or Dargages,
Reparations or Penaltles Ariging frotn
Transportation-Relatéd Activities:Ukder the
Shipping Act of 1984;as amended by the
Ocean Shipping Refomm Act of 19B8iand the
Coast Guard Authorizétion Act of 1908

1. Whereas ____ (Name of Applicant)
(Hereinafter referred t as the “Applicant”] is
or may become an Océdan Traaspo!ftglon
Intermediary (“OTI") gubjectio the Shipping
Act of 1984, as amend#d by the Oéean
Shipping Reform Act d¢f 1998 gnd the Coast
Guard Authorization Act of 1908 (1984
Act™), 48 U.S.C. app. ‘1701 et #eq., ang the
rules and regulations df the Federal Mlaritime
Commission (*FMC"),.or k oF may bdcome
a group or association $f QTls, and ddsires
to establish its financid responsib#ity in
.accordance with sectiagh 19 of the &
then, provided that theiFMC shall bave

accepted, as sufficient for thatpurgiosg, the
Applicant’s application, suppgrted by
evidence of a financial fating for the
Guarantor of Class V orchigher under the
Financial Size Cate§ori§s of A.M. Best &
Company or equivalentifrom af acaeplable
international rating orgénizatian on such
rating organization’s leflerhead or dbsignated
form, or, in the case of Quaranty prdvigled by
Underwriters at Llayd’s; docurgentatian
verifying membership ifl Lloyd’s, or, id the
case of surplus lines ingrers, documhegtation
verifying inclusion onagurrent *“whitd list”
issued by the Non-Admited Insurers”
Information Office ofhd Natiogal
Association of Insuranck Camnsissicnefs, the
ndersigned _Guarantoréertifies that-it has
sufficient and acceptablg assets Jocated:in the
United States to cover alf transportatiod-
related liabilities of the ¢bvered OTl as
:specified under the 1884°Act.

2. Now, Therefore, The:condition of this
(obligation is that the perlty amssunt ofithis
{Guaranty shall be availalile to pay any
‘judgment obtained or any settlerhent made
‘pursuant to a claim undet 46 CFR 518.23(b)

mr damages against theApplicagt arisirig

"j m the Applicant’s trajportation related

tivities or order for rep#rations issued
pursuant to section 11 of §he 1984 Act, 46
U.S.C. app. 1710, or any penalty assessed
against the Principal purshant to section 13
of the 1984 Act, 46 U.S.C..app. 1712.

3. The undersigned Guayantor hereby
guarantees to be sued directly in respect of

Act,

on such a judgment pursuant to 46 CFR
515.23(b}, the FMC, or where all parties and
claimants mutually consent, from a foreign
court, or where such claimant has become
entitled to payment of a specified sum by
virtue of a compromise settlement agreement
made with the Applicant and/or Guarantor

pursuant to 46 CFR.515.23(b), whereby, upon

payment of the agreed sum, the Guarantor is

to be fully. irrevocably and unconditionally

discharged from all further liability to such
claimant. In the case of a guaranty covering
the liability of a group or association of OTlIs,

Guarantor’s obligation extends only to such

datnages, reparations or penalties described

herein as are not covered by another
ingurance policy, guaranty or surety bond
held by the OTI(s) against which a claim or
fingl judgment has been brought.

4. The Guarantor’s liability under this
Guaranty in respect to any claimant shall not
exaeed the amount of the guaranty; and the
aggregate amount of the Guarantor’s liability
under this Guaranty shall not exceed the
ameunt per OTI set forth in 46 CFR 515.21
or the amount per group or association of
OTls set forth in 46 CFR 515.21 in aggregate.

5. The Guarantor’s liability under this
Guaranty shall attach only in respect of such
activities giving rise to a cause of action
against the Applicant, in respect of any of its
transportation-related activities under the
1984 Act, occurring after the Guaranty has
became effective, and before the expiration
date of this Guaranty, which shall be the date

30 days after the date of receipt by FMC of
noti¢e in writing that either Applicant or the
Guarantor has elected to terminate this
Guatanty. The Guarantor and/or Applicant
specifically agree to file such writfen notice
of cancellation.

6. Guarantor shall not be liable for
payments of any of the damages, reparations
or penalties hereinbefore described which
arise as the result of any transportation-
related activities of Applicant after the
cancellation of the Guaranty, as herein
provided, but such cancellation shall not
affect the liability of the Guarantor for the
payment of any such damages, reparations or
penalties prior to the date such cancellation
becomes effective.

7. Guarantor shall pay, subject up to a hmt
of the.amount per OT] set forth in 46 CFR
515.21, directly to a claimant any sum or
sums which Guarantor, in good faith,
determines that the Applicant has failed to

pay and would be held legally liable by
reason of Applicant’s transportation-related
activities, or its legal responsibilities under
the 1984 Act and the rules and regulations
of the FMC, made by Applicant while this
agreement is in effect, regardless of the
financial responsibility or lack thereof, or the |
solvency or bankruptcy, of Applicant.
8. Applicant or Guarantor shall
immediately give written notice to the FMC

of all lawsuits filed, judgments rendered, and
payments made under the Guaranty

9. Apphcant and Guarantor agree to handie
the processing and adjudication of claims by
claimants under the Guaranty established
herein in the United States, unless by réutual
consent of all parties and claimants andther
country 1s agreed upon. Guarantor agre#s to
appomt an agent for service of process in the
United States.

10 This Guaranty shall be governed By the
laws in the State of __ to the extent nét
nconsistent with the rules and regulatigns of
the FMC.

11. This Guaranty is effective the __ day of
.19 __, 12:01 a.m.. standard time atthe
address of the Guarantor as stated hereig and
shall continue in force until terminated gs
herein provided.

12. The Guarantor hereby designates a$ the
Guarantor’s legal agent for service of prokess
domiciled in the United States
offices located 1n the United States at
for the purposes of enforcing the Guaranfy
described herein.

[Place and Date of Execution)

(Type Name of Guarantor)

(Type Address of Guarantor)
By
(Signature and Title)

Appendix D to Subpart C of Part 515«
Ocean Transportation Intermediary
{OTI) Group Bond Form [FMC~69})

Form FMC~69—Federal Maritime
Commission

Ocean Transportation Intermediary {(OTI)
Group Supplemental Coverage Bond Form
(Section 19, Shipping Act of 1964, as
amended by the Ocean Shipping Reform A&t

of 1998 and the Coast Guard Authorization
Act of 1998)

, as Principal (hereinafter called
Principal), and » as Surety (hereinaftér
called Surety) are held and firmly bound
unto the United States of America in the sugn
of §___ for the payment of which sum we
bind ourselves, our heirs, executors,
administrators, successors and assigns,
jointly and severally.

Whereas, (Principal) ____ operates as a
group or association of OTIs in the
waterborne foreign commerce of the United
States and pursuant to section 19 of the
Shipping Act of 1984, as amended by the
Ocean Shipping Reform Act of 1998 and the.
Coast Guard Authorization Act of 1998
(+1984 Act”), files this bond with the Federa}
Maritime Commission;

Now, Therefore, the conditions of this

obligation are that the penalty amount of thig
bond shall be available to pay any judgment
obtained or any settlement made pursuant to
a claim under 46 CFR 515.23(b) against the
OTls enumerated in Appendix A of this bon&
for damages arising from any or all of the

dentified OTIs’ transportation-related

activities under the 1984 Act, 46 U.S.C. app.
1701 et seq., or order for reparations issued
pursuant to section 11 of the 1984 Act, 46
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USCapp 1710 orany penalty assessed
pursuant to section 13 of the 1984 Act, 46
U S C app 1712 that are not covered by the
1dentified OTIs’ individual insurance
policy(ies), guaranty(ies) or surety bond(s)

This bond shall inure to the benefit of any
and all persons who have obtained a

judgment or made a settlement pugsuant to
a claim under 46 CER 515 23(b) for damages
against any or all of the OTls identified 1n
appendix A not covered by said OTls’
insurance policy(ies), guaranty(ies) or surety
bond(s) arsing front: said QfTls’
transportation-related activities under the
1984 Act. or order fer reparation issued
pursuant to section 11 of the 1984 Act, and
to the benefit of the Federal Maritime
Commussion for any penalty assesged against
said OTls pursuant to section 13 of the 1964
Act. However, the bond shall net apply to
shipments of used household goods and
personal effects for the account of the
Department of Defease or the account of
federal civilian exegutive agenciesshipping
under the International Household Goods
Program administered by the General
Services Administration.

The Surety consents to be sued directly in
respect of any bona:fide claim awéd by any
or all of the OTls identified in Appendix A
for damages, reparations or penaltjes arising
from the transportagion-relsted activities
under the 1984 Actaf the ©Tls in the event
that such legal liabi}ity has not been
discharged by the OTls or Surety within 10
days after a claimant has obtained a final
Judgment (after appeal, if any) against the
OTls from a United-States Federal or State
Court of competentsjurisdiction and has
complied with the procedures for collecting
on such ajudgment pursuant tg 4 CFK
515.23(b}, the Fedetal Maritime Cémmaission,
or where all parties-and clsimants mutually
consent, from aforeign court, ar where such
claimant has become entitled te payment of
a specified sum by virtue ¢f a conipromise
settlement agreement made with the OTIs
and/or Surety purssant to 46 CFR-515.23(b),
whereby, upon payment of the aggeed sum,
the Surety is to be fully, irfevoeably and
unconditionally digcharged from all further
liability to such clajlmant.

The liability of the Surety shall not be
discharged by any payment or sugcession of
payments hereunder, unless and gntil such
payment or paymeats shall aggregate the
penalty of this bond, and in no-event shall
the Surety’s total obligation hereunder
exceed the amountper member O set forth
in 46 CFR515.21 identified in Appendix A,
or the amount per group or association of
OTls set forth in 4@ CFR 515.2%, rggardless
of the number of C}’_,i'ls, claims er Claimants.

This bond is effective the __ day of ____,
19 __, and shall comtinue in effect until
discharged or termiinated as hetrein provided.
The Principal or the Surety may at any time
termnate this bond by written natice to the
Federal Maritime Gommission at jts office in
Washington, DC. Such termination shall
become effective thirty (39} days after receipt
of said notice by the Commission, The Surety
shall not be liable for any transportation-
related activities of the OTTs identified in
Appendix A as covered by the Principal after
the expiration of the thirty (30} day period,

but such termination shall not affect the
liability of the Principal and Surety for any
transportation-related activity occurring prior
to the date when said termination becomes
effective

The Principal or financial responsibility
provider wi!l promptly notify the
underwriting Surety and the Director, Bureau
of Tariffs, Certification and Licensing,
Federal Mantime Commission, Washington,
DC 20573, of any additions, deletions or
changes to the OTlIs enumerated in Appendix
A. Inthe event of additions to appendix A,
coverage will be effective upon receipt of
such notice, 1n writing, by the Commaission
at its office in Washington, DC. In the event
of deletions to Appendix A, termination of
coverage for such OTI(s) shall become
effective thirty (30) days after receipt of
written notice by the Commission. Neither
the Principal nor the Surety shall be liable for
any transportation-related activities of the
OTI(s) deleted from Appendix A after the
expiration of the thirty (30) day period, but
such termination shall not affect the liability
of the Principal and Surety for any
transportation-related activity of said OTI(s)
occurring prior to the date when said
termination becomes effective

The underwriting Surety will promptly
notify the Director, Bureau of Tariffs,
Certification and Licensing, Federal Maritime
Commussion, Washington, DC 20573, of any
claim(s) against this bond

Signed and sealed this __dayof ____,19 _,
(Please type name of signer under each
signature)

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Individual Principal or Partner

Business Address

Trade Name, if Any

Corporate Principal

Place of Incorporation

Trade Name, 1f Any

Business Address (Affix Corporate Seal)

By

Title

Principal’s Agent for Service of Process
(Required if Principal is not a U.S.
Corporation)

Agent’s Address

Corporate Surety

Business Address (Affix Corporate Seal)

By

Title

Subpart D-Duties and
Responsibilities of Ocean
Transportation Intermediaries; Reports
to Commission

§ 515.31 General duties.

(a) License; name and number. Egch
licensee shall carry on its business énly
under the name i which its license is
issued and only under its license
number as assigned by the Commisgion.
Wherever the licensee€'s name appears
on shipping documents, its Commigsion
license number shall aso be included.

(b) Stationery and billing forms;
notice of shipper affiliation. (1) The
name and license number of each
licensee shall be permanently impdnted
on the licensee's office stationery abhd
billing forms. The Commission may
temporarily waive this requirement for
good cause shown if the licensee rubber
stamps or types its name and
Commission license number on all
papers and invoices concerned with any
ocean transportation intermediary
forwarding transaction.

(2) When a licensee is a shipper or
seller of goods in international
commerce or affiliated with such am
entity, the licensee shall have the dption
o:

(i) Identifying itsdf as such and/er,
where applicable, listing its affiliatgs on
its office stationery and billing forms, or

(i) Including the following notice on
such items:

This company 1s a shipper or seller of
goods in mtemational commerce or 1S
affihoted with such an entity. Upon reguest,
a general Statement of its buSINess activities
and those of its affiliates, along with a
written hist of the names of such affiliates,
will be provided.

(c) Use of license by others;
prohibition. No licensee shdl permit its
license or name to be used by any
person who is not a bona fide individual
employee of the licensee.
Unincorporated branch offices of the
licensee may use the license number
and name of the licensee if such bganch
offices:

(1) Have been reported to the
Commission in writing; and

(2) Are covered by increased fingncial
responsibility in accordance with
§ 515.21(a)(5).

(d) Arrangements with ocean
transportation intermediaries whoge
licenses have been revoked.” Unlesg prior
written approval from the Commission
has been obtained, no licensee shdl,
directly or indirectly:
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(1) Agree to perform ocean
transportation intermediary se&ices on
shipments as an associate,
correspondent, officer, employee, agent.
or sub-agent of any person whose
license has been revoked or suspended
pursuant to § 515.16;

(2) Assist in the furtherance of any
ocean transportatien intermediary
business of such person;

(3) Share forwarding fees or &eight
compesation witli any such pdrson; or

(4) Permit any sdch pegson, directly or
indirectly, to parti¢ipate, through
ownership or othegwise, in the gontrol
or direction of the ocean trangpertation
intermediary business of the licgnsee.

(e) Arranaement4 with unauthorized
persons. No licensde shall enterinto an
agreement or otherarrangement
(excluding sdles aggncy an‘an;:;ments
not prohibited by law or this pagt) with
an unlicensed persbn that bestows any
fee, compensation, pr other bandfit upon
the unlicensed persion. When cMcensee
is employed to perform ocean
transportation inte#mediary services by
the agent of the pergon re omsiile for
paying for such services, the Hcdnsee
shall aso transmit a cepy of its #voice

for services renderd to the persen

gying those chi .

P N Igalse or ﬁaafl%glent claims, false
information. No licensee shall prepare
or file or asigt in tife preparation or
filing of any claim, affidavit, letter of
indemnity, or otherpaper:or dociment
concerning an oceal transportatipn
intermediary transagtion which #& has
reason to believe is false or fraudulent,
nor shall any such Hcensee knowingly
impart to a principal, shipper, cdmmon
carier or other person, falge irifofmation
relative to any aceas transportatipn
intermediary transagtion.

(g9) Information p&v&led to the
principal or shipper; No ligensee;shall
withhold any inforrdation gongerning an
ocean transportatiork intermedfary
transaction from its principal ar
shipper, and each ligensee ghall domply
with the laws of the United States and
shall exercise due dfigence to asgure
that dl information provided te its
principal or shipper or prowided fn any
export declaration, Wil of lading,
affidavit, or other dabument whidh the
licensee executes in tonneetion with a
shipment is accurate.

(ﬁ) Errors and omffsions-of the

principal or shipper. A licensea who has

'eason to bdieve thaf its principal or
shipper has not, witlhi respet to a
shipment to be handied by such
licensee, complied with the laws of the
United States, or haganade any erfor or
misrepresentation in; or omissiénifrom,
any export declaration, billof ladihg,
affidavit, or other paper which the

principal or shipper executes in
connectron with such shipment, shall
advise 1ts principal or shipper promptly
of the suspected noncompliance, error,
misrepresentation or omission, and
shall decline to participate in any
transaction involving such document
until the matter is properly and lawfully
resolved.

(i) Response to requests of
Commussion. Upon the request of any
authorized representative of the
Commission, a licensee shall make
available promptly for inspection or
reproduction all records and books of
account in connection with its ocean
transportation intermediary business,
and shall respond promptly to any
lawful inquiries by such representative.

(j) Express written authority. No
licensee shall endorse or negotiate any
draft, check, or warrant drawn to the
order of its principal or shipper without
the express written authority of such
principal or shipper.

(k) Invoices; documents available
upon request. Upon the reguest of its
principal(s) or shipper(s), each licensee
shall provide a complete breskout of its
charges and a true copy of any
underlying document or bill of charges
pertaining to the licensee’s invoice. The
following notice shall appear on each
invoice to a principal or shipper:

Upon request, we shall provide a detailed
breakout of the components of all charges

assessed and a true copy of each pertinent
document relating to these charges.

(1) Accounting to principal or shipper.
Each licensee shall account to its
principal(s) or shipper(s) for
overpayments, adjustments of charges,
reductions in rates, insurance refunds,
insurance monies received for claims,
proceeds of C.O.D. shipments, drafts,
letters of credit, and any other sums due
such principal(s) or shipper(s).

§ 5t5.32 Records required to be kept.
Each licensee shall maintain in an
orderly and systematic manner, and
keep current and correct, all records and
books of account in connection with its
ocean transportation intermediary
business. These records must be kept in
the United States in such manner as to
enable authorized Commission
personnel to readily determine the
licensee's cash position, accounts
receivable and accounts payable. The
licensee must maintain the following
records for a period of five years:

() General financial data. A current
running account of all receipts and
disbursements, accounts receivable and
payable, and daily cash balances,
supported by appropriate books of
account, bank deposit slips, canceled

checks, and monthly reconciliation of
bank statements.

{b) Types of services by shipment. A
separate file shal be maintained for
each shipment. Each file shal include a
copy of each document prepared,
processed, or obtained by the licensee,
including each invoice for any servige
arranged by the licensee and performed
by others, with respect to such
shipment.

() Receipts and disbursements by
shipment. A record of al sums received
and/or disbursed by the licensee for
services rendered and out-of-pocket
expenses advanced in connection with
each shipment, including specific ddtes
and amounts.

(d) Special contracts. A true copy, or
if ord, a true and complete
memorandum, of every special
arrangement or contract between a
licensed freight forwarder and a
principal, or modification or
cancellation thereof. Bona fide shippers
shall also have access to such records
upon reasonable request.

§515.33 Regulated Persons Index.

The Regulated Persons Index is a
database containing the names,
addresses, phone/fax numbers and
bonding information, where applicatde,
of Commission-regulated entities. The
database may be purchased for $84 by
contacting Bureau of Tariffs,
Certification and Licensing, Federa
Maritime Commission, Washington, BC
20573. Contact information is listed dn
the Commission’s website at
www.fmc.gov.

Subpart E-Freight Forwarding Fees
and Compensation

§515.41 Forwarder and principal; fees.

(8 Compensation or fee sharing. Ne
licensed freight forwarder shall share,
directly or indirectly, any compensation
or freight forwarding fee with a shipper,
consignee, seller, or purchaser, or an
agent, affiliate, or employee thereof, mpor
with any person advancing the purchése
price of the property or guaranteeing
payment therefor; nor with any persom
having a beneficial interest in the
shipment.

) Receipt for cargo. Each receipt far
cargo issued by a licensed freight
forwarder shall be clearly identified as
“Receipt for Cargo” and be readily
distinguishable from a bill of lading.

(c) Special contracts. To the extent
that special arrangements or contracts
are entered into by a licensed freight
forwarder, the forwarder shall not deny
equal terms to other shippers similarly
situated.

(d)} Reduced forwarding fees. No
licensed freight forwarder shall render,
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or offer to rendgt, any I;elgjlt iorwardlng
service free of clharge ae at & réduced fee
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compensation ffpm a @mrge carrier or

for any other reds : :A
licensed &eight ! g perform
freight forwardi
recognized relief a gharitable
organizations, nated as
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{icensed freight

retain such certification for a period of
five (5) years.

{c) Form of certification. Where a
Licensed freight forwarder is entitled to
compensation, the forwarder shall
Provide the common carrier with a
Ehgned certification which indicates that

e forwarder hag performed the

fequired services that entitle it to
;:ompensatlon The required
g ertification may be placed on one-copy

f the relevant bll of lading, a summary
$tatement from the forwarder, the
forwarder s compensatmn invoice, or as
fn endorsement pn the carrier’s
ompensation . Each forwarder
hall retain evidénce in its shipment
les that the for@arder, in fact, hasg
erformed the refuired services
#numerated on the certification. The
tertification shalj read as follows:

i The undengn Lhereby eert:f’ ies tbat
either it nor any Kolding company, -
ubsidiary, affiliaté, officer, director;agent or
xecutive of the uridersigned has a bengficial
Interest in this shigment; that it is the holder
erige No. ___, issued B’y{he
ederal Maritime Gommission and has,

¢ -(1) Engaged, bo ok'. , secured, reservéd, or -

ontracted directl mth the carrier or its.

¢ xpt or other similar
espect to the shxpment.

O im .g that comqensatren to
.Sthan a reasonabl
(e). EIectromc ieta mtemhanzq A~

; the forwarder diast”

ction in order go be entlﬂed tomr

fompensation. - Fie

6] Compensat&n, services pefformed -
Py underlying ier; exemptiorsiNo
ficensed freight forwarder shall-charge

in § 515.2[i)—uﬂless“ -
agent is also a licénsed
ight forwardef, or unless no othgr~
rwarder is wﬂhng and

ble to perform sch services.
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omcdatamterchange .
ased computer stem in its forwgrding
Pusiness; howe
flirectly performivalue-added sewii;es as 4
flescribed 4n- par&raph {c) of this 3 -. -

r collect compepsation-in the eventthe -

3 T CarTier; oF 1ts;ggent B

- %as, at the réquest of such forwaxdér,
‘Performed any of the forwarding-:

- (CMRS) @ec@m cap asp

(g) Duplicative compensation. A
common carrier shall not pay
compensation for the services descib,
in paragraph (c) of this section more
than once on the same shipment.

(h) Non-vesse]—operatmg commnion
carriers, compensation. (1)"A hcensee :
operating asan NVOCC and a :
forwarder, or a person related %hme, ::
may collect compensation when a#d
only when, the following certi
‘made together with the certifigaf
requwed under paragraph (c) of
Section; -

The undemgned certifies that i, ti’egx
nor any related person has issueda kil
lading or otherwise undertaken cafazi
cartier responsibility as a nen
operating commion carrier for
transportation f the shipment c
this bill of 1 Iadmg
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